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Hideo Higashi, a minor, by his mother and next friend, 
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166 Filed May 191947 Charles E. Stewart, Clerk 


IN THE 

DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


HIDEO HIGASHI, a minor, 
by his mother and next friend 
Kio Higashi, 

2433 Shannon Place, S. E. 
Washington, D. C. 

and 


GENNOSKE HIGASHI, 
2433 Shannon Place, S. E. 
Washington, D. C. 


vs. 


Plaintiffs, 


GEORGE C. SHIFFLETT, 

2240 Shannon Place, S. E. 

Washington, D. C. 

Defendant 

Civil Action No. 2107—47 


Complaint for Damages 
(Boy on Bicycle Struck by Automobile) 


Cowrit One 


1. The plaintiff, Hideo Higashi, a minor by Kio 
Higashi his mother and next friend, an adult, sues the 
defendant for damages for personal injuries. The amount 
in controversy exceeds the sum of Three Thousand Dol¬ 
lars ($3,000.00). 

2. The infant plaintiff was struck by an automobile 
owned and operated by the defendant on, to-wit, No- 
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vember 4, 1946 on Chicago Avenue, S. E. near 1134 while 
between Shannon Place and Nichols Avenue, Washing¬ 
ton, D. C. when the said automobile was being operated 
negligently and carelessly and recklessly and in violation 
of certain traffic regulations then and there in full force 
and effect and in violation of the last clear chance doc¬ 
trine when the defendant failed to keep a proper look¬ 
out, and drove at a greater rate of speed than was rea¬ 
sonable and prudent under the conditions and circum¬ 
stances then existing, failed to sound a warning signal, 
and failed to keep his automobile under reasonable and 
proper control. 

3. As a result of the said negligence, carelessness and 
recklessness of the defendant the infant plaintiff was 
seriously and permanently injured, suffered severe ner¬ 
vous shock, and sustained numerous, bruises, contusions, 
lacerations and abrasions in and about his head, 
167 body and limbs, suffered a fractured right leg, and 
has been permanently crippled and incapacitated, 
and has been unable to and in the future will be unable 
to engage in his usual activities and has been unable to 
attend school since the accident; all to his damage in 
the sum of Twenty-Five Thousand Dollars ($25,000.00). 

WHEREFORE, the infant plaintiff brings this action 
and claims damages of the defendant in the sum of Twen¬ 
ty-Five Thousand Dollars ($25,000.00) besides costs. 

Second Coimt 

1. The plaintiff, Gennoske Higashi, an adult and 
father of the infant plaintiff sues the defendant for ex¬ 
penses incurred and loss of services by reason of the 
injuries to his infant son. The amount in controversy 
exceeds the sum of Three Thousand Dollars ($3,000.00). 

2. Heretofore, on to-wit November 4, 1946 on Chicago 
Avenue, S. E. between Shannon Place and Nichols Ave- 
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nue, Washington, D. C. the plaintiff’s infant son was 
injured because of the negligence of the defendant as 
recited in paragraph two, First Count. 

3. As a result of the said negligence of the defendant 
the plaintiff was required to incur large expenses and 
large indebtedness in an effort to have his son cured and 
relieved of his injuries and the plaintiff, will in the fu¬ 
ture be required to spend large sums of money in an 
effort to obtain necessary medical attention for his son 
and has suffered a loss of his son’s services; all to the 
plaintiff’s damage in the sum of Ten Thousand Dollars 
($10,000.00). 

WHEREFORE, the plaintiff demands judgment of the 
defendant in the sum of Ten Thousand Dollars ($10,- 
000 . 00 ). 

' /s/ Dorsey K. Offutt 
Dorsey K. Offutt 
Attorney for Plaintiffs 
Woodward Bldg., 

REpublic 1776 
• • • • 

168 Filed Jun 91947 Charles E. Stewart, Clerk 

Answer to Complaint for Damages 
(Boy on Bicycle Struck by Automobile) 

First Cowrit 

Comes now the defendant, George C. Shifflett, by his at¬ 
torney, Charles C. Collins, and in answer to complaint 
filed herein respectfully states to this Honorable Court: 

1. Defendant admits that the amount in controversy 
exceeds the sum of $3,000.00. 

2. Defendant admits that he was involved in an acci¬ 
dent in which the infant plaintiff was injured at the time 



/ 
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and place mentioned in this paragraph of the complaint. 
Defendant denies that his automobile was being operated 
negligently, carelessly or recklessly, or in violation of any 
traffic regulations, and denies all of the remaining alle¬ 
gations of this paragraph of the complaint. 

3. Defendant is without information as to the allega¬ 
tions of this paragraph of the complaint and if the same 
become material at the trial hereof demands strict proof 
of the allegations of this paragraph. 

169 4. Defendant says that the injuries to infant 

plaintiff, if any, there were, were caused or con¬ 
tributed to by his own negligence and carelessness. 

Second Count 

1. Defendant admits that the amount in controversy 
exceeds the sum of Three Thousand Dollars ($3,000.00). 

2. Defendant admits that he was involved in an acci¬ 
dent at the time and place mentioned in this paragraph of 
the complaint in which the infant plaintiff was injured. 
Denies all allegations of negligence, carelessness or vio¬ 
lation of traffic regulations. 

3. Defendant is without information as to the allega¬ 
tions of this paragraph of the complaint and if the same 
become material at the trial hereof demands strict proof 
of the allegations of this paragraph. 

4. Defendant says that the injuries to infant plaintiff, 
if any, there were, were caused or contributed to by his 
own negligence and carelessness. 

/s/ Charles C. Collins 
Charles C. Collins 
Attorney for defendant 
516 Mills Building 
ME 1424 


170 Filed Jan 10 1948 Harry M. Hull, Clerk 


HIGASHI, ET AL, Plaintiff 
v. 

SHIFFLETT, Defendant 

Calendar No. 

Civil Action No. 2107-47 

Pretrial Proceedings 

Statement of Nature of Case: 

This is a suit for damages for personal injuries. 

Plaintiff is a ten year old boy. He was driving his 
bicycle out of an alley, coming roughly, south into Chicago 
Avenue, S. E. There was a truck parked preparatory 
to coming into the alley and the defendant’s car was pro¬ 
ceeding in a westerly direction on Chicago. The boy and 
the automobile came into collision at the entrance to the 
alley along the street. The boy suffered bruises and lacera¬ 
tions and a fractured leg and was in the hospital from Jan. 
to Feb. 

His expenses approximated $800.00. 

The defendant denies any negligence saying that the 
boy rode out of the alley into the side of his car. 

Dorsey K. Offutt, Attorney for Plaintiff, date Jan. 8, 
1948. Charles C. Collins, Attorney for Defendant, H. A. 
Schweinhaut, Pretrial Justice. 
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Filed May 26 1948 Harry M. Hull, Clerk 

Complamt for Negligence—Damages 
(Boy on Bicycle Struck by Automobile) 

First Cowrit 

1. The plaintiff, Hideo Higashi, a minor by his mother 
and next friend Kio Higashi, sues the defendant for dam¬ 
ages for personal injuries. The amount in controversy 
exceeds the sum of Three Thousand Dollars ($3,000). 

2. Heretofore to-wit on November 4, 1946 the infant 
plaintiff was struck by an automobile owned and oper¬ 
ated by George C. Shifflett on Chicago Avenue, S. E., near 
Nichols Avenue, Washington, D. C., when the said auto¬ 
mobile was being operated negligently and carelessly, and 
because of the negligence and carelessness of the operator 
of a truck of the defendant corporation and in violation of 
certain traffic regulations then and there in full force and 
effect of law. 

3. As a result of the said negligence and carelessness 
of the defendant corporation the infant plaintiff was seri¬ 
ously and permanently injured, and was permanently 
crippled and incapacitated; all to his damage in the sum 
of Twenty-Five Thousand Dollars ($25,000). 

WHEREFORE, the infant plaintiff brings this action 
and claims damages of the defendant in the sum of 
Twenty-Five Thousand Dollars ($25,000). 

172 Second Count 

1. The plaintiff, Gennoske Higashi, an adult and 
father of the infant plaintiff sues the defendant for ex¬ 
penses incurred and loss of services by reason of the in¬ 
juries to his son. The amount in controversy exceeds 
Three Thousand Dollars ($3,000). 
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2. Heretofore on to-wit November 4, 1946 on Chicago 
Avenue, S. E., Washington, D. C., the plaintiff’s infant 
son was injured because of the defendant’s negligence as 
recited in Paragraph 2 of the First Count. 

3. As a result of the said negligence of the defendant 
the plaintiff was required to incur large expenses and large 
indebtedness in an effort to have his son cured and relieved 
of his injuries and the plaintiff will in the future be re¬ 
quired to expend large sums of money in an effort to obtain 
the necessary medical attention for his son and he has 
suffered a loss of his son’s services; all to the plaintiff’s 
damage in the sum of Ten Thousand Dollars ($10,000). 

WHEREFORE, the plaintiff demands judgment of the 
defendant in the sum of Ten Thousand Dollars ($10,000). 

/s/ Dorsey K. Offutt 
Dorsey K. Offutt 
Attorney for Plaintiff 
Woodward Building 
Washington, D. C. 

• • • • 

173 Filed Aug 5 1948 Harry M. Hull, Clerk 

Answer of Defendant 
First Defense 

The complaint fails to state a claim or cause of action 
against this defendant upon which relief can be granted, 
in either the first or the second count thereof. 

Second Defense 

1. Defendant admits that the amount claimed herein is 
within the jurisdiction of this Court, but has no knowledge 
as to the relationship of the several parties plaintiff herein 
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to each other, nor as to their other qualifications to sue 
herein. 

2. Defendant admits that it is a corporation, and does 
business within the District of Columbia. 

3. Defendant is without knowledge of the accident form¬ 
ing the basis of this alleged claim, its first notice thereof 
being obtained through the medium of a letter from plain¬ 
tiff’s counsel under date of May 19, 1948. 

4. Defendant denies that it was negligent in any man¬ 
ner, shape or form on the date and at the place alleged, 
or that it violated any traffic regulations then and there 
in full force and effect of law, and defendant denies that 
it negligently did or failed to do anything whatsoever that 
may have caused or contributed to the accident alleged in 

said complaint. 

174 5. Defendant is without knowledge as to the na¬ 

ture and extent of any injuries allegedly sustained 
by the infant plaintiff, or as to whether or not any such 
injuries were permanent or serious, and therefore de¬ 
mands strict proof thereof. 

6. As to the second count of said complaint, defendant 
is without knowledge as to whether or not the adult plain¬ 
tiff incurred expenses by reason of said infant plaintiff’s 
injuries, or whether or not said adult plaintiff lost serv¬ 
ices by reason of the injuries to his said son, so therefore 
demands strict proof thereof; but defendant denies that 
if such loss were occasioned by the said adult plaintiff, 
that it was occasioned through any negligence of this 
defendant. 

Third Defense 

The acts and omissions of the infant plaintiff himself 
caused or contributed to the injuries and damages, if any, 
which he claims in his Complaint to have suffered and 
sustained; and as to any loss, expense or other damage 
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allegedly sustained by the adult plaintiff, defendant states 
that same were due to his own negligence or contributory 
negligence. 

Fourth Defense 

The defendant denies that any trucks or motor vehicles 
owned by it caused or contributed to the accident alleged 
in said Complaint, or that any such trucks or motor ve¬ 
hicles of defendant were at the scene of the alleged acci¬ 
dent at the time said infant plaintiff claims to have been 
injured, or that any agent, servant or employee of defend¬ 
ant, while in the course of his employment, caused or con¬ 
tributed to the accident in said complaint alleged. 

WHEREFORE, said Complaint should be dismissed as 
to this defendant, with costs allowed it. 

DAVIS & HARTH, 

Attorneys for Defendant, 
By: /s/ Earl H. Davis 
Earl H. Davis 
900 F Street, N. W. 

EX. 3598. 

• • • • 

176 Filed Jun 15 1949 Harry M. Hull, Clerk 

HIGASHI, Plaintiff 
v. 

TASDELITE PRODUCTS, Defendant 

Calendar No. 

Civil Action No. 2167-48 

Pretrial Proceedings 

Statement of Nature of Case: 

Action for personal injuries. 

Plaintiff, a minor, was riding a bicycle and coming out 
of an alley into Chicago Avenue, S. E. Defendant’s truck 
was standing in the street close to the entrance to the 
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alley. The truck driver motioned to the plaintiff to pro¬ 
ceed and the plaintiff rode his bicycle out into the street 
and was struck by an automobile driven by George C. 
Shifflette who is the defendant in Action 2107-47. 

Plaintiff claims that the truck driver was negligent in 
waving to the plaintiff to proceed and failing to see whether 
the road was clear. 

Defendant denies any of his trucks were at the scene of 
the accident. 

Defendant denies negligence. 

Plaintiff claims he sustained permanent injuries to his 
leg and his arm. 

Medical expenses amount to $848.50; miscellaneous ex¬ 
penses $200.00. 

Stipulations: 

It is stipulated that plaintiff’s hospital bills amount to 
$628.88. 

Dorsey K. Offutt, Attorney for Plaintiff. Date June 14, 
1949. Earl H. Davis, Attorney for Defendant, Alexander 
Holtzoff, Pretrial Judge. 

• * • • 

178 Filed Nov 8 1949 Harry M. Hull, Clerk 

Order 

Granting Motion for Leave to Amend & Supplement Pre¬ 
trial Order and Overruling and Denying Motion 
for Summary Judgment 


On this 8th day of November, 1949, came the parties to 
the above action, by counsel, to be heard on the plaintiff’s 
Motion for Leave to Amend and Supplement the Pre-Trial 
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Order of June 14th, 1949, and the defendant’s Motion for 
Summary Judgment based upon said Pre-Trial Order of 
June 14th, 1949; and after argument upon both of said 
Motions, and consideration thereof by the Court, it is, this 
8th day of November, 1949, 

ORDERED, that the plaintiff’s Motion for Leave to 
Amend and Supplement the Pre-Trial order herein be, and 
the same hereby is, granted, in accordance with the re¬ 
quested amendment contained in plaintiff’s Motion; and, 
in view of the granting of this Motion, it follows that the 
defendant’s Motion for Summary Judgment based upon the 
original pre-trial order should be, and hereby is, overruled 
and denied. 

BY THE COURT: 

Bolitha J. Laws, 

Chief Judge. 

• * • • 

179 Filed Nov 16 1949 Harry M. Hull, Clerk 

HIDEO HIGASHI, a minor by his mother and next friend, 
KIO HIGASHI and GENNOSKE HIGASHI, Plaintiff 

v. 

TASDELITE PRODUCTS, INC., a corporation, Defendant 
Calendar No. C. A. No. 2167-48 

Civil Action No. 

Supplemental 
Pretrial Proceedings 

Statement of Nature of Case: 

Pursuant to Order dated November 8,1949, the pretrial 
order is supplemented as follows: 
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“Plaintiffs further contend that defendant’s truck was 
illegally and improperly parked in the street, improperly 
parked so as to obstruct the view of oncoming traffic, all 
in violation of certain traffic regulations in full force and 
effect.” 

November 14,1949 

Dorsey K. Offutt, Attorney for Plaintiff; Earl H. Davis, 
Attorney for Defendant; Bolitha J. Laws, Pretrial Judge. 

• • • • 

19S Filed Dec 23 1949 Harry M. Hull, Clerk 

HIDEO HIGASHI, a minor by his mother and next friend, 
KIO HIGASHI and GENNOSKE HIGASHI, plaintiffs 

v. 

GEORGE C. SHIFFLETT, Defendant 
Civil No. 2107-47 

Verdict and Judgment 

This cause having come on for hearing on the 23rd day 
of December, 1949, before the Court and a jury of good 
and lawful persons of this district, to wit: 

John D. Ashton Edith Davis 

Fair James Drye Oliver H. Perry 

Thurl D. Balderson Jean V. Dixon 

Irving J. Smith Margaret M. Bell 

Laura W. Jones Glenn E. Frederick 

Paul B. Marks Cletis A. Davis 

who, after having been duly sworn to well and truly try 
the issues between Hideo Higashi, a minor by his mother 
& next friend, Kio Higashi & Gennoske Higashi, plaintiffs 
and George C. Shifflett, defendant and after this cause is 
heard and given to the jury in charge, they upon their 
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oath say this 23rd day of December, 1949, that they find 
for the defendant against plaintiff, by direction of the 
Court. 

Wherefore, it is adjudged that said plaintiff take nothing 
by this action, that said defendant go hence without day, 
be for nothing held and recover of plaintiff his costs of 
defense. 

Harry M. Hull, Clerk, 
By Irene B. Burroughs Deputy Clerk. 

By direction of 

Justice F. Dickinson Letts 

• • • • 


199 Filed Dec 23 1949 Harry M. Hull, Clerk 


HIDEO HIGASHI, a minor by his mother and next friend, 
KIO HIGASHI and GENNOSKE HIGASHI, plaintiffs 

v. 

TASDELITE PRODUCTS, INC., Defendant 
Civil No. 216748 


Verdict cmd Judgment 


This cause having come on for hearing on the 23rd day 
of December, 1949, before the Court and a jury of good 
and lawful persons of this district, to wit: 


John D. Ashton 
Fair James Drye 
Thurl D. Balderson 
Irving J. Smith 
Laura W. Jones 
Paul B. Marks 


Edith Davis 
Oliver H. Perry 
Jean V. Dixon 
Margaret M. Bell 
Glenn E. Frederick 
Cletis A. Davis 


who, after having been duly sworn to well and truly try 
the issues between Hideo Higashi, a minor by his mother 
and next friend Kio Higashi, plaintiff and Tasdelite Prod- 
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ucts, Inc., defendant and after this cause is heard and given 
to the jury in charge, they upon their oath say this 23rd 
day of December, 1949, that they find for the defendant 
against said plaintiff. 

Wherefore, it is adjudged that said plaintiff take nothing 
by this action, that said defendant go hence without day, 
be for nothing held and recover of plaintiff his costs of 
defense. 

Harry M. Hull, Clerk, 
By Irene B. Burroughs Deputy Clerk. 

By direction of 

Justice F. Dickinson Letts 

• • • • 

200 Filed Dec 23 1949 Harry M. Hull, Clerk 

HIDEO HIGASHI, a minor by and through his mother 
and next friend, KIO HIGASHI and GENNOSKE 
HIGASHI, plaintiffs 


v. 

TASDELITE PRODUCTS INC., Defendant 
Civil No. 2167-48 


Verdict and Judgment 


This cause having come on for hearing on the 23rd day 
of December, 1949, before the Court and a jury of good 
and lawful persons of this district, to wit: 


John D. Ashton 
Fair James Drye 
Thurl D. Balderson 
Irving J. Smith 
Laura W. Jones 
Paul B. Marks 


Edith Davis 
Oliver H. Perry 
Jean V. Dixon 
Margaret M. Bell 
Glenn E. Frederick 
Cletis A. Davis 
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who, after having been duly sworn to well and truly try 
the issues between Gennoske Higashi, plaintiff and Tas- 
delite Products, Inc., defendant and after this cause is 
heard and given to the jury in charge, they upon their 
oath say this 23rd day of December, 1949, that they find 
for the defendant against said plaintiff, by the direction 
’of the Court. 

Wherefore, it is adjudged that said plaintiff take nothing 
by this action, that said defendant go hence without day, 
be for nothing held and recover of plaintiff his costs of 
defense. 

Harry M. Hull, Clerk, 
By Irene B. Burroughs Deputy Clerk 

By direction of 

Justice F. Dickinson Letts 


• • • • 

201 Filed Jan 3 1950 Harry M. Hull, Clerk 

Motion for a New Trial 

Now come the plaintiffs by their attorneys and move 
the Court to grant a new trial in the above-entitled cause 
on the following grounds : 

1. The Court erred in directing a verdict for the de¬ 
fendant, George C. Shifflett. 

2. The Court erred in finding as a matter of law that 
the defendant, George C. Shifflett, was not guilty of negli¬ 
gence. 

3. The Court erred in holding that defendant Shifflett’s 
negligence, if any, could not have contributed to, concurred 
with the negligence of the other defendant or was not a 

proximate cause of the accident. 

202 4. A miscarriage of justice resulted from error 
of the Court in directing a verdict for defendant 
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Shifflett whose negligence contributed to and concurred with 
that of the defendant Tasdelite, thus preventing the jury 
from arriving at a verdict, or an intelligible verdict, upon 
the evidence. 

5. Misconduct on the part of juror Laura W. Jones 
occurred in concealing and failing to answer certain ques¬ 
tions on voir dire which substantially affected the rights 
of the plaintiffs and to their prejudice. 

G. That misconduct occurred on the part of juror Laura 
W. Jones in taking written notes during the course of the 
trial and in reading them to the jury during their delibera¬ 
tions in the jury room. 

7. That the juror Laura W. Jones had such bias and 
prejudice against the plaintiffs, and particularly the infant 
plaintiff, as to disqualify her as a juror in the instant 
case. 

8. The Court erred in refusing to admit certain traffic 
regulations offered by the plaintiffs. 

9. The Court erred in admitting certain traffic regula¬ 
tions offered by the defendant Tasdelite Products, Inc. 

10. The Court erred in refusing to admit the letter 
dated June* 23, 1947, from counsel for plaintiffs to Tas¬ 
delite Products, Inc. and the record book of telephone calls 
made in due course of office business of counsel for plaintiff, 
Dorsey K. Offutt. 

11. The Court erred in submitting to the jury the ques¬ 
tion of contributory negligence on the part of the infant 
plaintiff. 

12. The Court erred in granting defendant’s instruc¬ 
tions No. 4 and No. 7. 

13. The Court erred in failing to grant plaintiffs’ prayer 
No. 11 and other prayers offered by plaintiffs. 
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203 14. The Court erred in permitting plaintiffs’ im¬ 

portant witness, Surber, to be t{ ‘smeared” by de¬ 
fendants’ innuendoes in attempting to lay a foundation 
for impeachment of Surber and in attempting to impeach 
Surber, which had the effect of prejudicing the jury against 
the plaintiffs’ case, particularly in view of the lack of 
explanation by the Court to the jury of the reasons for 
recalling witness Surber. 

15. Defendant Tasdelite was guilty of improper conduct 
when they charged by innuendo that the plaintiffs’ witness 
Surber had been paid for testifying a sum of money 
more than the witness fee allowed when they themselves 
had been guilty of the very same conduct with which they 
charged falsely that the plaintiff had been guilty. 

16. The verdict is contrary to the evidence and to the 
weight of the evidence. 

17. The verdict is contrary to law. 

18. And for such other reasons as will be argued at 
the time of the hearing on the motion. 

The plaintiffs request an oral hearing on the motion, 
and request that the jurors be called by the Court in at¬ 
tendance at the time of the hearing of the motion so their 
testimony may be taken. 

/s/ Dorsey K. Offutt 
Dorsey K. Offutt 
Attorney for Plaintiffs 
Suite 1111, 927 15th St., NW 
BEpublic 1776 

• • • • 
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294 Filed Jan 20 1950 Harry M. Hull, Clerk 

Order 

Overruling and Denying Motion for New Trial a/nd for 

Entry of Judgment 


Upon consideration of the plaintiffs’ Motion for New 
Trial, and upon argument thereon by all of counsel for the 
parties hereto, it is, by the Court, this 20th day of Janu¬ 
ary, 1950, 

ORDERED, that the plaintiffs’ Motion for New Trial 
be, and the same hereby is, overruled and denied; and it is 

FURTHER ORDERED, that judgment herein be, and 
the same hereby is, entered for the defendant in accordance 
with the jury’s verdict. 

BY THE COURT, 

F. Dickinson Letts, 

Judge. 

* • • • 

205 Filed Jan 31 1950 Harry M. Hull, Clerk 

Order Overruling Plaintiff's Motion For New Trial and 

For Entry of Judgment 

Upon consideration of plaintiffs’ Motion for New Trial, 
and upon argument thereon, by counsel for the parties 
hc-oto, it is, by the Court, this 30th day of January, 1950, 

ORDERED, that the plaintiff’s Motion for New Trial 
be, and the same hereby is, overruled; and it is 

FURTHER ORDERED, that judgment be, and hereby 
is, entered for the defendant in accordance with the verdict 
directed by the Court. 

F. Dickinson Letts, 

Judge. 
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• • • • 

206 Filed Jan 30 1950 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this 30th day of January, 1950, 
that Hideo Higashi, a minor, by his mother and next friend, 
Elio Higashi, and Gennoske Higashi, plaintiffs, by and 
through their attorney, Dorsey K. Offutt, hereby appeal 
to the United States Court of Appeals for the District of 
Columbia from the judgment of this Court entered on the 
23rd day of December, 1949 in favor of defendants, Tas- 
delite Products, Inc., a corporation, and George C. Shifflett 
against said plaintiffs. 

Dorsey K. Offutt 
Attorney for Plaintiffs 

• • • • 

3 Hideo Higashi, 

plaintiff, was called as a witness and, being first duly 
sworn, was examined and testified as follows: 

Direct Examination 

BY MB. OFFUTT: 

Q Your name is Hideo Higashi? A Yes, sir. 

• * • • 

Q Where do you live? A 2433 Shannon Place, South¬ 
east. 

Q How old are you? A Thirteen. 

Q And with whom do you live there? A My par¬ 
ents. 

Q And your parents are Mrs. Kio Higashi and 

4 vour father’s name is Gennoske? A Yes, sir. 
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Q Where is Shannon Place with relation to Chicago 
Street and Nichols Avenne, do you know? A Yes, 

5 sir. 

Q That is the 2400 block of Shannon Place 
which intersects Chicago Street? A Yes, sir. 

* • • • 

6 Q What grade were you in in 1946 when this 

accident happened? A I was in the third, I think. 

Q Third or fourth? A I was in the fourth. 

• • • • 

Q Were you ten years old at that time? A Yes, 
sir. 

• • • • 

7 Q Coming down to the date of this accident, on 
November 4, 1946, was that when this accident 

happened? A Yes, sir. 

Q Do you remember what day of the week it was? 
A It was in the middle of the week. 

Q Did you go to school that day? A Yes, sir. 

Q Tell us what happened. What did you do after 
you got out of school? A I come home and changed 
my clothes and got on my bike and went up to Dickie’s. 
Q Who is Dickie? A He is a friend of mine. 

Q What was his last name, Meeks? A Yes, sir. 

• • • • 

8 Q How old was he? A He was 13, I think. 
Q And where did he go to school? The same 

school you went to? A Yes, sir. 

Q Is that right? A Yes, sir. 

Q How did you get over to his place? A What do 
you mean? 

Q Did you ride your bicycle? A Yes, sir. 

Q Where did he live on Shannon Place? Where did 
he live with relation to Chicago Street, on Shannon 
. Place? A He lived three houses up from Shifflett’s. 
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Q Three houses? A Yes, sir. 

Q That is toward Shannon Place—that would be down 
this way (indicating) ? A Yes, sir. 

Q Which way did you go in on Shannon Street, or 
in the alley? A I went in the alley. 

Q What kind of weather was it that day? A It was 
nice weather. 

Q Was the sun shining and still daylight? A It 
was still daylight 

9 Q What did you do when you got to Dickie’s? 

Was he there? A No. 

Q Who did you see, if anybody? A His mother. 

Q Then what did you do? A I asked her where he 
was, and she said he went out, so I thought he might 
be up to Jimmy’s, and I started to go up to his house. 

Q Might be up at Jimmy’s? A Yes, sir. 

Q Who is Jimmy? A He is a friend of Dickie. 

Q Where did he live? A Nichols Avenue. 

Q And this is Nichols Avenue up here (indicating 
on map)? A Yes. 

Q Do you understand this map? A Yes, sir. 

Q What did you do then when you thought he might 
be up at Jimmy’s? A I come back down the alley. 

Q About what time was this? A I don’t know; close 
to 5. 

' 10 Q Tell us what you did then. You say you 
came back down the alley. A Yes, sir. 

Q Were you riding your bicycle? A I was riding it. 

Q Tell us what happened. A Well, I come down the 
alley and I saw a truck on the— 

Q You did what? Speak up so I can hear you. A I 
come down the alley and I wasn’t too fast because I was 
coasting down, and I looked down the street, I know I 
did because I seen somebody down there I knew—I 
don’t know his name—and there was nothing coming up 
there and I looked up—I know there wasn’t nothing up 
there because I could see through the fence. 
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Q See through what fence? You say you looked up, 
which direction were you looking, towards Nichols Ave¬ 
nue or down this way (indicating)? A Looking up. 

Q Which way is up? A I looked both ways. 

Q And you said you looked down and saw some 
friend of yours? A Yes. 

11 Q Where were you looking? A I was looking 
down the hill. 

Q When you say .down the hill, you have heard us 
talk about Chicago Avenue goes down here (indicating)? 
A Yes, sir. 

Q Towards Shannon Place? A Yes, sir. 

Q So you were looking down the lower part? A 
Yes. 

Q And then you looked up through the fence? A 
Yes. 

Q Was that towards Nichols Avenue? A Yes. 

Q How far could you see? A To the corner. 

Q Was there any traffic coming? A Not that I could 
see. 

Q How close were you to the mouth of the alley 
then? A Pretty close. 

Q Can you show us something in this room? A 
About the distance of it. 

Q From where? A From that wall to about that 
window. 

Q From this wall back back here to which window? 
A This one. 

Q You mean right to the beginning of the win- 

12 dow? A Yes. 

• • • • 

Q What did you do then when you saw there was 
nothing between Nichols Avenue and the alley? A I 
was on the side of the Esso station then and I cut back 
across to the wire fence on this side. 

Q You mean you were on this side, then, and you came 
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across and the wire fence would be on the west side of 

the alley? A Yes, sir. I saw a truck there and T 

couldn’t see over it 

13 Q You saw a truck? A My father always tells 
me never go in front when I can’t see over on the 

other side, and I come on this side and I walked down 
and I couldn’t see in the truck because I was looking 
some other place, so when I looked over there I didn’t 
see nothing, so— 

Q Let me stop you one minute. You say you saw 

the truck. Where was it? A At the mouth of the 

alley. 

Q At the mouth of the alley; you mean down here 
(indicating)? A Yes, sir. 

Q The alley you were coming out of? A Yes, sir. 
THE COURT: Let him come down and show you. 
MR. OFFUTT: Suppose you come down— 

(The witness left the stand and went to the black¬ 
board.) 

THE COURT: Do you know that map? 

THE WITNESS: Yes, sir. 

THE COURT: Then show where the truck was. 

MR. OFFUTT: I wonder if we could have him use 
this for the truck. 

MR. DAVIS: Have him draw a block. 

THE COURT: Take the chalk and show us where it 
was. 

14 THE WITNESS: It was right over here (in¬ 
dicating). 

THE COURT: Make a mark there. 

BY MR. OFFUTT: 

Q You have just drawn a straight line. Do you know 
how to draw—say this is the outline of the truck (indi¬ 
cating) ; suppose you draw a little outline. Let that rep¬ 
resent the truck and have in mind—how was the truck 
facing? Was it parked parallel to the curb or how was 
it? Show us how it was. 
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Do you understand these marks represent the center 
of the street? A Yes, sir. 

THE COURT: Which is the front end of the truck? 
THE WITNESS: Right here. 

BY MR. OFFUTT: 

Q That is the end facing the alley? A Yes, sir. 

Q Were there any cars parked along this part of the 
street, that would be the north side of Chicago Avenue 
between where the truck was and the entrance to that 
gas station? A Yes, sir. 

Q Were there? A Yes, sir. 

Q And can you give us some idea how many there 
were? A It was not filled, not too many. 

15 Q Was there any car parked between the alley 
and where that truck was? A There was some 

space. 

Q Was there space enough for a car to park there? 
A I didn’t notice. 

Q But there was some space? A Yes. 

• • • • 

Q I think, Hideo, you had just testified about where 
this truck had stopped at the mouth of the alley, and 
indicated the front end of it facing toward the alley? . 
A Yes, sir. 

Q What kind of truck was that? Do you know 

16 whose truck it was? A No, sir. 

Q What color was it? A It was blue. 

Q Do you know where the Tasdelite Products is lo¬ 
cated? A Yes, sir. 

Q Where is it located? A On Nichols Avenue. 

Q You were just coming out of an alley. With re¬ 
spect to that alley do you know where it is located? 
A It is at the end of the alley to your right 
Q When you say the end of the alley, would you come 
down here and indicate where that is? A Yes, sir. 

(The witness left the stand and went to the black¬ 
board.) 
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THE WITNESS: You go straight up the alley and 
there is a garage right here (indicating). 

BY MB. OFFIJTT: 

Q A garage, you say? A Yes. 

Q Is it an enclosed garage? A Yes, sir. 

Q Wliat color are those trucks? A Blue. 

17 Q Do you know where that truck went after 
the accident happened? A No, sir. 

• • • • 

Q Can you describe the truck to us? A It was blue, 
and it was long, and it had doors in the back. 

THE COURT: It what? 

THE WITNESS: It was blue and had doors in the 
back. 

• • • • 

18 THE COURT: He wants you to tell us what 
happened. 

THE WITNESS: Well, I come down the alley on my 
left-hand side and then I switched to my right, and 

19 it was there, and he motioned me on. 

BY MR. OFFUTT: 

Q The truck what? A Then the person in the truck 
motioned me to come on around him. 

Q How did he motion you? 

THE COURT: WThat did he say? 

THE REPORTER (reading): 

“Answer: Then the person in the truck motioned me 
to come on around him.” 

THE WITNESS: I come around him and I didn’t see 
the car coming at me, and so I come around the truck 
and out, and I am positive that I was in the middle of 
the street when I was struck. 

BY MR. OFFUTT: 

Q And what part of the car were you struck by? 
A Front. 
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Q And what part of the front, can you tell us that? 
A The fender. 

Q You say the front fender? A Yes, sir. 

Q Assuming this to be the front, and you were com¬ 
ing from this side, is that right— 

THE COURT: Better let him tell it. 

MR. OFFUTT: I was going to ask him which fender 
it was. 

20 THE COURT: He knows which side. 

THE WITNESS: The right front fender. 

BY MR. OFFUTT: 

Q Did the driver of the vehicle that struck you sound 
a horn before you were struck? A No, sir. 

Q This person in the truck that motioned you on,, to 
come around the truck, how did he motion you on? A I 
don’t remember. He beckoned to me. 

Q Would you indicate how he did it? You say he 
beckoned to you? A Yes, sir. 

Q Was he a white or colored person? Can you re¬ 
member that? A I think he was a white. 

Q Do you know who he was? A No, sir. 

Q What part of your wheel was hit, your bicycle? 
A I don’t know. 

• • • • 

Q What part of the street was that car on, if 

21 you know? A I couldn’t tell you; I didn’t know. 

Q How far did the car go after striking you, 
if you know? A I know it went down to the second 
tree. 

Q When you say the second tree, the second tree on 
which side of Chicago Avenue? A On the right side 
as you are walking down. 

Q That would be on the side where the alley is? A 
Yes, sir. 

Q Tell us what happened after you were struck, and 
how you felt. A Well, I was laying on the ground 
and the policeman come running over to me and asked 
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me if anything was wrong, and I told him I think my leg 
was broken. 

Q How did yon feel? What was the condition of 
your leg? A I couldn’t move it 
Q And which leg was it? A My right one. 

Q Then what happened? A Then I don’t know, he 
i told somebody to do something and then he came back 
to me and asked me if I could use my ankle. 

Q You are still talking about the policeman 

22 came back? A Yes. 

Q How about the man in the car that struck 
you, you said. Did you ever see him after you were 
i hurt? A When I was in the street, or in the hospital? 

I Q At the scene of the accident. A No, sir. 

Q What happened from then on? Just tell us in your 
own words what you observed and what occurred. A 
The ambulance came and took me to the hospital. 

• • • • 

23 Q And then what happened when you got to 
the hospital, if you remember? A They taped 

my leg up and put it in something. 

Q And how did your leg feel up to that time? A It 
felt funny. 

• • • • 

Q Did there come a time when you woke and some¬ 
thing else was done for you? Tell us about that. A 
i The next morning I was taken into a ward, and they 
put up that thing on my leg. 

24 Q Then how were you then as to any discom¬ 
fort? Tell us about that A Well, my leg irri¬ 
tated me from the adhesive tape being on it. 

Q And then what happened? A Well, I stayed there 
i for Some weeks and then they took the cast off. 

Q Oh, I thought you said adhesive tape. When did 
i they put the cast on? Do you remember that? A Oh, 
excuse me. I was in that thing there about some weeks 
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and then every once in a while he wonld put some weights 
on and then took the cast off. 

Q When you say that thing, will you describe what 
that thing is you are talking about, and keep your head 
up. A The bed post, has two poles sticking up from 
all four bed sides, and there is two boards running down 
the middle, and they had—let’s see—there was a pulley 
that was pulling my leg; I don’t know, there was some 
screws that come down— 

Q How did that affect you as to any. discomfort or 
not? A I couldn’t move. 

Q How long was that now that it continued? A 
About a month and a half. 

25 Q You said something about weights. A Yes, 
sir. 

Q What about those weights you were telling us 
about a few moments ago? A Well, he comes in and 
puts the weights on. 

Q When you say he, you mean the doctor? A Yes, 
sir. 

• • • • 

26 Q Will you tell us something about that cast? 
A Well, it comes all the way up to my hip, and it 

goes all the way down one leg and up to my knee on the 
other one. 

• • • • 

Q What is the highest part of the cast that 

27 came up on your body? A Just about there, on 
my stomach. 

• • • • 

Q Then how long was that cast on? A I think it 

was about a month and a half. 

Q During the time that you had that cast on, coming 
now to when they put it on, what was your condition 
and how did you feel as to pain and suffering or any¬ 
thing? A My leg kept irritating me and I couldn’t 
move much. 
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Q What position would yon be in in the bed? A 
Laying on my back. 

Q And when yon were in this other contrivance, what 
position wonld yon be in on the bed? A On my back. 

Q What was the extent of yonr movement when yon 
had the cast on? Were yon able to get ont of bed at 

all? A Oh, no, sir. 

• • • • 

28 Q What happened after the accident as to yonr • 
appetite? Did yon continue to eat as yon did 

before? A No, sir. 

Q Tell ns about yonr condition in that respect. A I 
didn’t eat too much for the first month, and then I ate a 
little bit, and she brought me fruit and all, my mother 
brought me fruits and all, and I ate those. 

• • • • 

29 Q After the cast was removed tell ns what 
yonr condition was and what was done for yon. 

A Well, after they took the cast off they put some kind 
1 of medicine on my leg, from all the scratches and things 
! and putting on the cast, and they gave me a wheel chair. 

Q Do yon mean yon went around in a wheel chair? 

A Yes, sir. 

• • • • 

30 Q Well, how long was it after yon got ont of 
the cast until yon were able to get in a wheel chair? 

A A couple of weeks. 

Q During that couple of weeks will yon describe yonr 
' leg as it was before the accident? Was there any dif¬ 
ference? A It was smaller. 

• • • • 

Q With respect to the use of it, could yon move it 
all right? A No, sir. I couldn’t do anything with it. 

Q Tell ns how yon got so yon could use it? A After 
i all the irritation was gone, and all, and I could move it a 
little bit, my mother rubbed it with alcohol and some of 
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that cocoa butter, and all, and I began to bend it a 
little at a time. 

• • • • 

Q When you began to bend it were you able to bend 
it yourself, at first, or how was that accomplished? A 
No, sir. 

31 Q Who did that? A The doctor comes in 
every morning and does it a little. 

Q When the doctor would bend it a little, when it was 
first being bent tell us how it felt when he would bend it 
A It hurt. 

Q How often would that be done? A Every morn¬ 
ing. 

Q Then how long was it before yon were able to get 
it bent to the extent you could get up and use it, ap¬ 
proximately? A I can’t remember. 

Q Can you fix it with any particular time, any holi¬ 
day, or any date, or any occurrence? A I know it was 
a long time after Christmas. 

Q When you got so you could get into the chair, you 
said— A Yes, sir. 

Q How long did you do that before you were able 
to do the next step? A About two months. 

Q Did there come a time when you were able to try 
to walk yourself and when was that before you left the 
hospital, or afterward? A After I left the hospital. 

32 Q When you left the hospital, when was it 
you left the hospital? Can you remember that? 

A February 25. 

• • • • 

Q When you got in the house what was your condi¬ 
tion then from that time on? Tell us how you pro¬ 
gressed and got to this stage where you were able to 
walk? A Well, the next couple of months I kept on 
using the crutches and walked around a little bit, and 
then I began with one crutch, and then sometimes once 


32 A 


in a while I didn’t use any. Then I went back to the 
two of them. 

Q You went back to the two crutches! A Yes, sir. 
Q During that time when you were going through this 
procedure to get able to walk again, how did your 
33 leg feel as to pain or discomfort? A It felt real 
funny. 

• • • • 

Q What happened after you got to the hospital—you 
of course weren’t able to go back to school; did you con¬ 
tinue your studies? A Yes, sir. 

Q How did you do it? A The teacher came to my 
home. 

Q Did the teacher come while you were in the hos¬ 
pital or did she start to come when you got home? A 
She started to come when I was in the hospital. 

• # • • 

35 Q You went on home right after George Wash¬ 
ington’s birthday, on February 25, 1947, you said. 

Did you go back to school that same year? A No, sir. 

• • • • 

Q Tell us how you progressed from then on. A I 
did most of my walking without the crutches in the 
house; I would hold on to things, and then it took 

36 me quite a long time to walk a good distance. 
Then I began to walk up to my friend’s house, it 

is about two blocks and a half; I used to walk there. 

• • • • 

Q What was the condition of your leg then as to 
any feeling and sensation when you began to walk, as 
you said? A It didn’t feel too good. 

Q You have covered that before that it was 

37 smaller when you were in the hospital? A Yes, 
sir. 
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Q How did it progress in that respect? How did it 
develop? A It is still a little bit smaller. 

• • • # 

45 Cross Examination 
BY MR. ANDERSON: 

Q Hideo, you were in the fourth grade at the time 
you were hurt, is that right? A Yes, sir. 

Q And that was in November that accident 

46 happened? A Yes, sir. 

Q Then you went back to school for the first 
time the following September, is that right? A I don’t 
know the exact year, but I know I went to the sixth 
grade. 

Q You went back to school the next time school 
opened after the summer vacation? A Yes, sir. 

Q And you went in the sixth grade then? A Yes, 
sir. 

Q Is that right? A Yes, sir. 

Q So during that time you had in some way made up 
wo grades of school, is that right? A Yes, sir. 

* * • • 

47 Q It happened about 5 o’clock in the evening, 
didn’t it, the accident? A Yes, sir. 

• * • * 

Q And you hadn’t taken your bicycle to school; you 
got it at your house? A Yes, sir. 

Q What did you do before you finally got up into the 
alley? Where did you play around with some of the 
boys, or do some things at all, or did you go right 

48 to the alley? Do you remember? A I was play¬ 
ing with a boy. 

Q Who were you playing with? A I don’t remem¬ 
ber. 
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Q Do you know George Shifflett’s two younger broth¬ 
ers, Timothy and Patrick? A Yes, sir. 

Q Had you been playing with them at all that day? 
A No, sir. 

Q Had you seen them at all that day? A I don’t 
think so. 

Q Did you see either one of them any time when 
you were up in the alley? A No, sir. 

Q Do you know if Timothy Shifflett had a two-wheel 
bicycle at the time? A Yes, sir. 

Q Wasn’t he riding his bicycle in the alley that day, 
just before this accident? A I don’t remember. 

Q You mean you don’t know whether he was or not, 
or just what do you mean? A I can’t recall that I 
seen him in the alley. 

• • • • 

Q I believe you say you went up into the alley 

49 to inquire for this other boy, your friend Dickie? 

A Yes, sir. 

Q And he wasn’t home? A No, sir. 

Q So you decided you would go down on Nichols 
Avenue to see another boy friend, is that right? A Yes, 
sir. 

• • • • 

Q Were you just learning to ride or had you learned 
to ride pretty good? A I had been riding pretty good. 

Q Had you ridden other bicycles before you 

50 got that? A Yes, sir. 

Q You knew pretty well how to ride it and 
control it then, didn’t you? A Yes, sir. 

• .• • • 

Q And I believe you told Mr. Offutt that when you 
started down the alley you looked when you were as far 
from that window there, this edge of it, to the wall; is 
that right? In other words you were about that far 
from the street, that’s when you looked to see if there 


35 A 


was anything coming, is that right? A Yes, sir. 

51 Q Were you traveling along the left side of the 
alley, then? A Yes, sir. 

Q Over towards the gas station? A Yes, sir. 

Q Is that right? A Yes, sir. 

Q And were you just riding along? A I was just 
coasting. 

Q And could you see up here all right? A Yes, sir. 
Q Was there any car parked along in there? A Yes, 
sir. 

Q How many cars would you say there were between 
this side of the alley and this entrance to the filling 
station? A About two. 

Q About two in here, is that right? A Yes, sir. 

Q There is a driveway here into the filling station, 
isn’t there? A Yes, sir. 

Q And then from there up to the corner there is no 
room for another car, is there? A No, sir. 

52 Q These vehicles that were parked in here, 
were they automobiles? A Yes, sir. 

Q Or trucks? A Automobiles. 

Q Did they obstruct your vision any up this way? 
A I don’t know what you mean. 

Q Well, you say they were parked in here? A Yes, 
sir. 

Q Did they keep you from seeing at all up this way? 
A No, sir. 

Q They did not? A No, sir, until I got down to the 
mouth of the alley. 

Q Here is what I mean: If there were cars parked 
in here, and you are up here, could you see anything in 
here, or could you just see up here? A When I was 
up there I could see through the windshield. 

Q Beg pardon? A I could see through the win¬ 
dows. 

Q You could look on through the windows of these 
cars, is that right? A Yes, sir. 
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Q When did you first see that truck, at the same 
time, is that when you first noticed that truck 

53 there? A No, sir, until I got over to the other 
side. 

Q You dicing see it until you got over here, is that 
right? A Yes, sir. 

Q But you say when you were over here you could 
see all right and you could see up here. You could look 
through the windows? A Yes, sir. 

Q Then you didn’t see the truck then? A No, sir. 
Q But you came over to the right side and started 
coming down the alley, is that right? A Yes, sir. 

Q Was there any particular reason for your coming 
on over to this side of the alley? A No, sir. I guess 
I was just used to it. 

Q You were just sort of riding zigzag, is that right? 
A no, sir. I usually come down that side when I come 
down the alley. 

Q Were you going to go up that way? A Yes, sir. 

Q But when you came over here how far were you 

from Chicago Street then when you first saw the truck? 
Can you point out something in here that will tell us? 
A Not too far. 

54 Q Well, for Mr. Offutt you pointed out a dis¬ 
tance from the window to the wall as to when you 

first looked up this way? A Yes, sir. 

Q I would like for you to do the same thing for me, 

point out a distance, if you can, as to how far you were 

from the street when you first saw the truck there. A 
About that over there, right between those two windows. 
Q Bight between the two windows? A Yes, sir. 

Q When you first saw that truck was it moving or 
was it standing still? A I didn’t notice. 

Q Do you know whether or not it was ever in motion 
during the time you saw it? Did you ever see it move? 
A I don’t know; I didn’t keep looking at the thing, 
at the truck. 
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Q Did you just look at it once and then take your 
eyes off of it? A Yes, sir. 

Q If you were riding down the alley, and out this 
way, then if you were going to turn this way you were 
looking that way, weren’t you? A Yes, sir, and seen 
the truck. 

55 Q Well, weren’t you just looking at the truck 
then all the time, weren’t you traveling right to¬ 
ward it? A Yes, sir, I looked to see if anything was 
coming. 

Q You looked to your right down this way? A Yes, 
sir. 

Q And is that when you saw that friend of yours, 
somebody down there? A Yes, sir. 

Q Didn’t you say a little while ago that you looked 
down the street and you saw somebody, you didn’t re¬ 
member who, but it was a friend of yours, down there? 
A Yes, sir. 

Q And after you saw the truck you looked down here 
and saw somebody? A Yes, sir. 

Q And you were still riding, weren’t you, toward the 
street? A Yes, sir. 

Q Did you ever come to a stop at any time? A Not 
that I remember. 

Q Beg pardon? A Not that I remember. 

Q Was it after you saw your friend down there, was 
it after that, that this driver waved you to come on? 
A It was before that. 

56 Q Before that? A Yes, sir. 

Q Was it when you first saw the truck? A 

Yes, sir. 

Q When were you back up in here, on this side? A 
Yes, sir. 

Q That is when the driver waved you on? A Yes, 
sir. 

Q Was there one or two men in the truck, do you 
remember? A No, sir. 


38 A 


I 

Q The answer is that you don’t remember, is that 
right? A Yes, sir. 

Q When Mr. Offutt first asked you if there was any¬ 
one in the truck didn’t you say that you thought there 
was somebody in the truck? A Yes, sir, I am pretty 
sure there was. 

Q Did you think there was or were you sure there 
was? That’s what I am trying to get at, you see. 
A Well, I looked over there and he beckoned me over 
and I guess there was somebody in the truck. 

Q After that, when he asked you how you were waved 
on, you first said you didn’t remember, didn’t you? A 
Yes, sir. 

57 Q And then later on you said he beckoned to 
you, is that right? A Yes, sir. 

Q The way you have got the truck there, was that 
all on this side of the street or was it partly over on 
the other side of the street? A I don’t remember that. 

Q You can’t tell us that? A No, sir. 

Q Was it headed right into the alley? A It was 
pointing—yes, sir. 

Q Maybe I ought to explain that. You see I want 
to make sure that the way you have it drawn here is 
the way you meant to draw it. What I mean is, if the 
truck had continued in the same direction it was point¬ 
ing could it have gone into the alley? A Yes, sir. 

Q In other words the right side of the truck was 
on this side of the alley and could have come right on 
in, without running up over the curb, or anything, 
couldn’t it? Is that right? A Yes, sir. 

Q So then the front of the truck, according to that, 
was pretty well blocking the mouth of the alley 

58 there, was it? A Yes, sir. 

Q Is that right? A Yes, sir. 

Q After this man beckoned to you, you looked down 
this way and saw that friend? A Yes, sir. 
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Q And then what did yon do? Did yon look back 
ahead of yon? A I just come on aronnd. 

Q Yon swung on aronnd? A Yes, sir. 

Q Where was Mr. Shifflett’s car the first time yon 
saw it? A Bight on top of me. 

Q What do yon mean by that? Was it in front of 
you? A I don’t know. I jnst looked and I seen him 
there and I was sitting on the ground after that. 

Q Were yon coming out of this side of the alley? A 
Yes, sir. 

Q And were you turning left, that way? A Yes, sir. 

Q And were yon coming, as yon made that turn, 
were you coming pretty close to the rear end of the 
truck? Were yon coming right past the rear end of 
the truck? 

• • • • 

59 Q I will ask you again, so that yon won’t be 
confused, what I am trying to ask yon is, when 

yon made this turn that way were yon coming pretty 
close to the left of the rear of the truck, the rear por¬ 
tion of the truck right there? Do yon understand what 
I mean? A I didn’t come close—I don’t know what 
you mean—how long past it or beside it? 

Q Yes, sir, that’s right. Were yon very far away 
from it? A No, sir. 

Q You were actually then right beside it, weren’t 
yon? A No, sir. 

Q This part of the truck was between you and Mr. 
Shifflet up in here some place then, wasn’t it? 

60 A I guess it was. 

Q So that it would have obstructed your vision 
up this way, is that correct? A Yes, sir. 

0 And that truck didn’t have any windows or doors 
or anything you could see through back there— A No, 
sir. 
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Q —to see what was coming, like you talked about the 
windshields over there? A No, sir, I couldn’t see that. 

* * * • 

Q Just tell me as best you remember then what part 
of your bicycle came into contact with what part of 
George’s car? A His fender and my fender. 

Q His fender and your fender? A The front part 
of my bike. 

# * • * 

61 Q Did the front fender of his ear hit you? A 
Yes, sir. 

Q What part of it? A Just about there (indicat¬ 
ing) because it hit my front and knocked me back off. 

Q It hit your front wheel right at that corner, is 
that right? A Yes, sir, 

Q And knocked you back out of the way? A Yes, 
sir. 

Q Then did you or your bicycle come in contact with 
any other part of the right side of his car? A I am 
not sure. 

Q Do you understand my question? What I am try¬ 
ing to ask you now is whether or not you were in con¬ 
tact with any other part of his car on the right side of it. 
A My bike could have scratched it when he 

62 come past it, but I am not so sure because it 
happened so quick. 

Q When you were in contact with it did it knock 
you back away from it? A Yes, sir. 

Q You and the bike, too? A I don’t know about 
the bike. 

• * • • 

Q When you fell in the street, when you came to rest 
in the street, just where was it that you were? Will 
you come here and put an X, or something, on the 
blackboard to show us where you were? A Yes, sir. 
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(The witness leaves the stand and goes to the 

63 blackboard.) 

THE WITNESS: About there. 

BY MR. ANDERSON: 

Q Right there? A Yes, sir. 

MR. OFFUTT: Where was it? 

MR. ANDERSON: Right there. 

THE COURT: That is where he lay in the street 
after he was hit. 

MR. DAVIS: Will you have him make an X mark? 

(The witness complies with counsel’s request.) 

THE COURT: Make that a little bit heavier so we 
can see it. 

MR. DAVIS: Mav the record indicate the witness 
has just indicated or put on the blackboard a mark at 
the mouth of the alley and on the north half of Chicago 
Avenue? 

MR. ANDERSON: The center of the X being about 
halfway between the center of the street and the north 
curb, as T interpret it. Is that correct, Mr. Offutt? 

MR. OFFUTT: Yes. I want the record to show 
that it appears to the left of and slightly in front of 
the truck. Would that be accurate? 

THE COURT: Well, the front of the truck, the way 
he has got it, points up the alley. 

MR. OFFUTT: To the left of and beyond the 

64 truck. That would cover it. 

MR. ANDERSON: It looks to me like it is 
just to the left of the west side of the truck. 

Did the bicycle fall on top of you? 

THE WITNESS: T don’t know. 

MR. ANDERSON: You don’t know that? 

THE WITNESS: No, sir. 

MR. ANDERSON: Before you go back up to the 
stand, could you put a mark on there that will tell us 
where you were when you got hit? 
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THE COURT: This time let him make a little circle. 

(The witness complies with connsePs request.) 

MR. ANDERSON: Now, for the record, that circle 
that he has indicated— 

MR. DAVIS: —is west of the point where the im¬ 
pact occurred. 

MR. ANDERSON: It is just west and south of the 
point where he says he came to rest: Correct, sir! 

THE COURT: That is the way it looks from here. 

• • • • 

Q Hideo, did you stay in that position where that X 
is all the time until the ambulance took you away? A I 
don’t think I moved. 

65 Q Then you stayed there, is that right? A 
Yes, sir. 

Q Then if you were in that position there couldn’t 
have been anything go in or out of that alley as far as 
a truck or car? A Yes, sir, there was room. 

Q There was room for a truck or car to drive in or 
out of the alley? A I think there was. 

Q Did you see anything come in or go out, any 
trucks? A I didn’t bother to look. 

Q Or cars? A I didn’t bother to look. 

Q Do you know one way or the other whether any¬ 
thing went in or anything came out? A I don’t know. 

Q After getting in that position do you remember 
where your bicycle came to rest? A No, sir, I wasn’t 
looking for that 

Q And you don’t remember seeing it at any time 
before you left for the hospital, is that right? A No, 
sir. 

• • • • 

66 Q Did you at any time see Mr. Shifflett there? 
A No, sir. 

Q You saw his car down there, didn’t you? A Yes, 
6ir. 
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Q Did you know then that that was his automobile? 
A Yes, sir. 

Q You knew him before the accident, didn’t you? a 
Y es, sir. 

• • • • 

Q How did you know that? A I just knew it was 
because if it hadn’t hit me it wouldn’t have stopped and 
there was no other automobile passed him while he was 
doing it. 

• • • • 

68 Did you used to play with George’s brothers? 
A Yes, sir. 

• • • • 

69 Cross Examination 

m • • • 

Q Hideo, were you born in this country? A Yes, 
sir. 

Q So ever since you have been old enough to attend 
school then you have attended American schools? A 
Yes, sir. 

Q Do you have any difficulty understanding the Eng¬ 
lish language? A No, sir. 

• • * • 

71 Q And prior to that bicycle had you ridden 
other bicycles? A Yes, sir. 

Q For how long? A About two or three years. 

• • • • 

Q This Schwinn bicycle that you had at the time of 
the accident, was that equipped with any kind of a 
coaster brake? A Yes, sir. 

Q And as you were coming down prior to the actual 
accident did you apply the brakes at any time? A Yes, 
sir. 

Q Did you put it on hard? A No, sir. 

Q Did you put your brake on hard? A No, sir. 
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# • • # 

72 Q Did you ever go in that place to buy pop¬ 
corn? A Yes, sir, many times. 

1 Q And your mother has been there many times, too, 
hasn’t she? A Yes, sir. 

* # * * 

73 Q And as you were going down the alley you 
intended to make a left turn? A Yes, sir. 

Q And for that reason you were on the left side of 
the alley. What side had you been on before you started 
coming down from Dickie’s home? A There is a turn 
when you come down in the alley and I went on the left 
and come back on the right to make the turn. 
i Q What was the reason for your pulling over to the 
right side of the alley, having been on the left all the 
way? A I don’t know”; I guess just a habit. 

! 74 Q Did you pull over to the right to avoid the 
truck? A I didn’t see the truck until I was on 
the right side. 

# ♦ • ♦ 

Q You didn’t see Mr. Shifflett’s car, I think you said, 
until it was on top of you. A Yes, sir. 

1 Q Isn’t it a fact you attempted to swerve your bicycle 
j to go with him in the same direction? A No, sir. 

• • . • • 

76 Q Was it dark at 5 o’clock on that November 

77 day? A No, sir. 

Q Still broad daylight? A Well, it would be a 
nice day; you could see good. 

Q Were the street lights on down here on Nichols 
Avenue? A No, sir, it wasn’t that dark. 

• • • • 

% 

78 Q At any time coming out of the alley, and 
before the accident, did you bring your bicycle to 

a stop? A Yes, sir. 
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Q Where was that? A Up at Dickie’s house. 

Q I mean down here near Chicago Avenue. A No, 
sir. 

Q Between Dickie’s house and the time of the acci¬ 
dent, your bicycle didn’t come to a stop at all, did it? 
A No, sir. 

# * • • 

79 Q Did your bicycle touch the truck before the 

80 Shifflett car? A No, sir. 

Q Didn’t touch it at all? A No, sir. 

Q I believe you said a moment ago you didn’t even 
come close to the truck? A Yes, sir. 

• * * * 

Q I believe you said you had a cast all the way 
down one leg and up to the hip of the other? A Down 
to my knee, rather. 

Q You didn’t have both kgs in a cast, did you? A 
Yes, sir. 

Q Both legs? A Yes, sir. 

Q Your left leg and your right leg? A Up to my 
knee. 

Q Both legs? You are sure of that? A Positive. 

• • • • 

82 Q What part of your bicycle was damaged, the 
front or back part? A I don’t know. 

Q Have you had it fixed? A No, sir. I heard 
people say it was the front, though. 

Q You say you heard people say it was the front 
wheel? A Yes, sir. 

Q Did your mother sell it? A Yes, sir. 

• * • • 

Q Have your parents ever cautioned you about rid¬ 
ing your bicycle in heavy traffic? A Yes, sir. 

Q And have they told you to watch for the red 
lights, and so on? A Yes, sir. 


83 
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Q And have they told that to yon many times? A 
Yes, sir. 

• • • • 

Q Did either your father or your mother come to the 
scene of the accident before you were taken away in the 
ambulance? A Yes, sir. 

Q Both of them or just one? A Both of them. 

i 

# • • # 

I _ 

84 Redirect Examination 

* • • • 

Q When this driver of the truck beckoned you to come 
on, why did you go past the front of the truck and out 
into the street at that time? A He told me to. 

• • • • 

Recross Examination 

• • • • 

Q He asked you why you went out into the street, and 
you said because he told you to? A Yes, sir. 

Q And is that the only reason you went out, because 
this man told you to go ahead? A Yes, sir. 

Q Is wasn’t because you thought it was safe to go out 
in the street? A No, sir. 

Q And you didn’t know if there was anything coming 
or not? A No, sir. 

• • • • 

85 Redirect Examination 
BY MB. OFFUTT: 

Q Did you think it was safe to go out when this man 
driving the truck motioned you to come out? A Will 
you please repeat that? 

Q Did you think it was safe to go out past the front 


47 A 


of his truck when he motioned you to come out? A No, 
sir. 

Q Did he indicate by any sign that there was any 
danger? A No, sir. 

• • • • 

John Surber 

was called as a witness by the plaintiffs, and being first 
duly sworn, was examined and testified as follows: 

Direct Examination 

BY MR. OFFUTT: 

Q Your name is John Surber? A Yes, sir. 

• • • • 

86 Where do you live? A 912 Q Street, Southeast. 
Q Where do you work? A Chicago and Nichols 

Avenue. 

Q Is that Peck’s Esso Station? A Yes, sir. 

• • * • 

Q And were you working at Peck’s Esso Station in 
November, 1946? A Yes, sir. 

Q How long have you been employed there? A Six 
years. 

Q And what are your duties there? What position do 
you have? A Grease, pumping gas, whatever there is 
to do. 

Q Showing you now two photographs marked Plain¬ 
tiff’s Exhibits 6, 7 and 8, do those show the gasoline sta¬ 
tion where you were employed at that time? A Yes, sir. 
Q Are you still employed at that station? A Yes, sir. 
Q Do you recall an accident occurring on No- 

87 vember 4, 1946, when a little boy was injured while 
on a bicycle, when a car collided with the bicycle? 

A Yes, sir. 
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Q Where were you at the time? A At the air stand. 
Q And where is the air stand? In what part of the 
station? A Well, the air stand is in the back of it, next 
to the alley. 

Q Do you know where the Tasdelite Products had their 
store? A Yes, sir. 

Q Where was their store with relation to your gas sta¬ 
tion? A About four doors at that time; of course there 
is a used car lot there now, but about four doors down 
the street. 

Q And on which side of the street were they on and 
on what street? A They are on Nichols Avenue on the 
right as you go out Nichols Avenue and the same side 
the station is. 

Q Did they have any motor vehicles, to your knowledge ? 
A Yes, sir. 

Q What kind? A They had panel trucks. 

• • • • 

88 Q Showing you this photograph which is Plain¬ 
tiffs’ Exhibit 7, would you indicate on there where 

you were standing on the station? A Right here. 

Q Put vour finger there. A Right here. 

THE COURT: Show me. 

THE WITNESS: Right here, sir; that is the air stand. 
THE COURT: You can show it to the jury. Stand 
down there and point it out. 

(The witness left the stand and indicated to the jury.) 
BY MR. OFFUTT: 

Q What is that? A That is the alley-way back there. 
Q What is that I am indicating there? A That is a 
light wire fence. 

• • • • 

89 BY MR. OFFUTT: 

Q Where did that alley go that was alongside 
the station? A Well, it went back of the station, a couple 
of dwellings back at the end of the Tasdelite. 
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Q Was it an alley that went through? A No, sir. It 
was a dead-end alley. 

• • • • 

Q Coming down to the day of the accident, when you 
were standing there, will you tell us about what time of 
day it was? A It was along about 4:30 or 5. 

Q Was it still daylight or dark? A It was starting 
to get dusky. • 

Q Were the street lights off or on? A Off. 

Q And how about the headlights on automobiles, 

90 had they come on yet? A No, I don’t think so. 

Q Tell us what you observed. A I was standing 
there when a truck went to turn in that alley. There was a 
kid riding a bicycle there, which a lot of times they did be¬ 
fore that, and it was coming out when the truck was making 
a turn into the alley. It started to turn in and then some¬ 
body motioned the kid on out, and about that time a 
Buick came down the street, turned off Nichols Avenue, 
down Chicago Street and hit the kid. 

Q When you said somebody motioned the kid to come 
on out, where was that somebody? A Well, whoever it 
was in the truck; I don’t know who was in the truck. 

Q Could you tell whether it was a white or colored 
man? A White. 

Q What kind of truck was it? Do you know whose 
truck it was? A It was Tasdelite’s. 

Q You said someone motioned for the boy to come 
on? A Yes, sir. 

Q Where was the boy on the wheel at that time? A 
He was coming out the alley toward Chicago Street 

Q What did the boy on the wheel do when the 

91 person motioned for him to come on? A He came 
on out. 

Q This car that you say came down Chicago Street, 
what did it do? A Well, it hit the kid. 
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Q And what portion of the street was it traveling 
on? A Well, it looked like it beared over to the side 
of the precinct. 

Q Where was the boy when he was struck? A When 
he got struck? 

Q Yes. A About in the center of the street, maybe 
a little over towards the precinct. 

Q And where was he with respect to the mouth of 
the alley? A Right straight on out from the alley. Of 
course he moved a little when he got hit there; he went 
down the street a little. 

Q Where did the automobile go after the collision? 
A On down Chicago Avenue. 

Q How far? A Two or three car lengths or three or 
four. 

Q And had the automobile slowed up its speed any 
between the time you saw it until the collision occurred? 

A I couldn’t say positively on that. 

92 Q What is your best recollection? A I couldn’t 
say on that. I know it come around there pretty 

fast. 

Q When you say it came around there pretty fast, 
around where? A Around turning off Nichols Avenue 
on Chicago Street. 

Q And that would be up here? A Yes. 

Q What direction did he come from when he turned? 
A Came up Nichols Avenue. 

Q You mean came up this way? That would be going 
south? A Yes. I heard the tires squeal when he made 
the turn. 

Q How fast would you estimate his car was going? 
A I couldn’t say. I know he came around pretty fast, 
but I— 

Q Did the car that struck the boy ever sound a horn? 
A Not that I heard of. 

Q Then what did you do after that? A Well, I had 
to go back out to the pumps, I was putting air in the 
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car there and I had to go back to the pumps and then I 
came back down there and a crowd began to gather and 
they wouldn’t let you do anything for the boy. 

Q What part of the automobile struck the boy? 

93 A Well, kind of on the side, I imagine, on this 
side there, the front there; I never went down and 

looked at the car. 

Q But from where you were I think you indicated on 
the back, the pump was about along the side here ? A Yes, 
right there—the air stand. 

Q I mean the air stand. Was that on the same level 
like I am here over to where you are with the portion of 
the street down here, or is it higher or lower? A A 
little bit higher; there is a little fill in there. 

Q Is this downgrade coming down Chicago Street west? 
A No, it is downgrade. 

Q As you come up Nichols Avenue toward Chicago 
Street is that level or upgrade or downgrade? A No, 
that is upgrade. 

Q Just showing you this, or let this be the front of 
the auto, and the boy coming out, which part of the auto¬ 
mobile struck the boy? A Kind of on the side here, on 
the right front. It was all so fast, I mean I didn’t pay 
much attention to that. 

Q The right front side, he said. A The right front. 
Q The right front? A Yes. 

94 Q You said right front. The bumper would be 
across the front and then you would have fenders. 

Was it on the front end, the front side, or just where was 
it? A It looked like the right front fender was what 
hit him; I mean it was all so fast. 

Q Did you recognize the little boy? A Oh, yes. 

Q Who was the little boy that was struck? A That 
little boy over there. 

Q I think you came right from your station over here 
to testify; you have your working clothes on today. A 
No, I took these over there. 
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Q Were you subpoenaed to appear here today! A 
Yes, sir. 

Q Just one thing I would like to have you do, if you 
would, please. 

Would you step down here a moment. Let this be the 
truck that you referred to that was turning into the alley; 
will you explain what position the truck was in! A It 
was right here, making the curve there. That alley is 
narrow in there, and take them old trucks— 

Q Get over to the side and point it out. A About like 
that, it was out a little, the back end, making this curve. 

He has to swing out there to make that alleyway. 

95 Q Were there any cars parked along this curb 
here at that time! A I believe there was, to the 

best of my knowledge. 

Q You said that the automobile had come over on the 
left of the precinct side of the street. A Yes, it was 
bearing over on that side quite a little. 

Q How much of the car went over to the precinct side 
of the center of the street! A I can’t say. 

Q Would you mind making a mark by the little “s” 
where you say the boy was on the bicycle when he was 
struck! A I imagine about on up here. 

Q You have put it over a little though. This repre¬ 
sents the center of the street; this represents the two curbs 
of the street. With respect to the center of the street 
where was it! A When the boy— 

MR. ANDERSON: He has aiready put his mark, Your 
Honor. 

THE COURT: Yes; let him answer. 

BY MR. OFFUTT: 

Q With respect to the center of the street where was 
the boy! A About in the center, maybe just a little on 
the Eleventh Precinct side next to the precinct. 

Q When you say next to the precinct, what do 

96 you mean by that! A Well, the sidewalk along¬ 
side the precinct. 
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Q Yon mean he was a little to the left on the Eleventli 
Precinct side? A Yes. I marked it over on that side. 
The boy was over here. 

Q Will yon put the mark that you just described? A 
Yes. He was a little on this side about right there. 

MR. OFFUTT: May he put a little “s”? 

THE WITNESS: He rolled with the bicycle there a 
little. 

THE COURT: Just put your initial by that mark, now. 

MR. OFFUTT: Will you put your initial alongside the 
mark? 

(The witness complies with the request.) 

MR. OFFUTT: That’s fine; you may resume the stand. 
BY MR. OFFUTT: 

Q Did you give your name to anyone at the time of 
the accident? A No. There was policemen there at that 
time and there wasn’t no use. 

Q What happened to the truck, after the accident hap¬ 
pened? A I couldn’t tell you what happened to it. 

Q Did that truck have any mark on it, I mean 
97 any name on it or anything to indicate who owned 
it, that you recall? A No, sir. 

Q The trucks of Tasdelite, that you have referred to, 
did they have any mark on them? A Some of them did 
but that one didn’t. 

Q Were you familiar with those trucks? A Yes, sir. 

Q And how did you happen to be familiar with them? 
A Well, they used to deal with us. 

Q And when you said deal with you, what did you do? 
A Well, gas and oil, and we did some repair work on 
them. 

Q Do you know any of the persons who drove the 
trucks at that time? A Well, I knowed some, but I 
don’t know whether they was driving at that time or not; 
I knowed some of the boys. 

• • • • 
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98 Cross Examination 

• • • * 

99 Q How in the world did you see a car coming 
along this comer? A I just happened to glance 

up and hear the racket of the wheel. 

• * • * 

100 But you have told this jury you saw this car 
come around the corner. A I heard it come around 

the comer, 

Q Where was the car when you first saw it? A Com¬ 
ing around here. 

Q Just put a mark on there. A Right here. 

Q What did you see first, the car or the boy on the 
1 bicycle? A Well, I saw the boy before that, that eve¬ 
ning in the alley. 

Q I mean when this accident happened. A I saw the 
car. 

Q You saw the car first? A Yes. 

Q Where was the boy when you first saw him? A 
Right behind me at the air stand there, right across the 
fence. 

Q What do you mean right behind you? Were 

101 you looking back over your shoulder? A Oh, some¬ 
times. 

Q What was your answer to that? A Sometimes you 
look around. 

THE COURT: No. He is asking you when you saw 
the boy. 

BY MR. ANDERSON: 

Q I want you to point on there where that boy was 
when you first saw him. A Right back here. 

• * • * 

103 A Yes, sir. 

Q You saw this car first, is that right? A Yes, 


sir. 
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Q The car coining around the corner? A I heard it 
first. 

Q And then you looked around and saw it? A Yes, 
sir. 

Q Is that right? A Yes, sir. 

Q Then what was the next thing you saw? A The 
truck turning in the alley. 

Q What attracted your attention to the truck coming 
into the alley? A Well, when I heard this car coining 
naturally I looked up. 

Q Which way did you look? This truck you are talk¬ 
ing about was down in here? A Yes. 

Q You saw this car coming around the corner? A 
That’s right. 

Q And then where did you look next? A Well, I 
looked at this here next or I wouldn’t have saw it. 

Q What made you look there? A I don’t know, 

104 just glanced up. 

Q Then you turned completely around and looked, 
is that right? A That’s right. 

Q Then when was it you saw the boy? A Eight then. 
Q At the same time you saw the truck? A Yes. 

Q At that time the boy was up at this point you have 
got marked on there. A Before that he was coming up 
this way behind there— 

• • • • 

105 Q And you saw and heard this car coming around 
the corner and you turned around and looked at it, 

is that right, and you turned completely around and looked 
and saw this car, is that right? A That’s right. 

Q Before that time had you seen this boy riding in 
the alley, just immediately before had you seen the boy? 
A Oh, yes, back and forth in the alley. 

Q No. I am not asking you that. I am asking if you 
saw him riding down the alley just before all this de¬ 
veloped. A Yes, sir. 
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Q You did? A Yes, sir. 

Q Where was he? A He was coining out this way. 

Q How far up the alley was he? A You can’t see 
right here, and he was coining out this way. 

Q Put a mark on where he was, if you will, please. A 
He was riding out this way. 

THE COURT: No, put a mark where you first saw 
him. 

THE WITNESS: Right here (indicating on black¬ 
board). 

BY MR. ANDERSON: 

Q That’s right next to the air pump, is that right? A 
Yes. 

Q How far from the street? A Oh, approximately 
15 feet or 20. 

Q About 15 or 20 feet? A Yes. 

107 Q How fast would you say he was going? A 

The boy? 

Q Yes, sir. A Oh, just riding along. 

Q Can you give us any idea? Five or ten miles an 
hour? A Well, he was just riding along slowly. 

Q Riding close to the fence? A Pretty close. 

Q Did he keep on riding down this way? A That’s 
right. 

Q Did he ever go over to this side of the alley? A Not 
that I know of. 

Q Did he ever stop before he came out? A I don’t 
know. 

Q You kept watching him? A Glancing at him, I 
know* he slowed down just before he got to the street 
there. 

MR. OFFTJTT: Where was that you say he slowed 
down? 

THE WITNESS: When he was riding. 

BY MR. ANDERSON: 

Q Where? How far from the street? A I would 
sav 10 feet. 


57 A 


Q Ten feet? A Yes. 

108 Q And my understanding is that after seeing 
this car and seeing the truck, you saw the boy and 

you kept watching the boy, is that right? A Yes, after 
I saw the car coming around. 

Q That’s right. Did you have any idea there was 
going to be an accident then? A Well, no, I didn’t have 
any idea. If I had I would have rushed over and caught 
the boy and stopped him. 

Q In other words, from your observation of the car 
and the boy you didn’t think they were going to reach 
this point at the same time? A No, I didn’t. 

Q What was parked in here in this space, right in 
there? A I couldn’t say what. 

Q Was there anything in there? A I imagine there 
was. 

Q I don’t want your imagination. A I couldn’t say. 
Q You don’t know whether there were any vehicles 
parked in there or not? A No, sir, I couldn’t say. 

Q You were looking right at this truck and saw it, 
but you couldn’t at the same time know whether 

109 there was anything in there? A No, I couldn’t 
say. 

Q Suppose you put a mark on there where the boy 
ended up after the collision. A I imagine about along 
here. 

MR. ANDERSON: Just put a mark in there where 
you saw him. 

THE WITNESS: Right in there (indicating). 

BY MR. ANDERSON: 

Q The first mark you put was where he was hit? A 
I couldn’t say on that. 

Q Did you see him? A Yes. The bicycle rolled. 

• • • • 

Q Can you describe the make the truck was there? 
A Well, it was a blue truck, panel, popcorn cans in it 
because I got some popcorn out of it, but not that day. 
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* • • • 

111 Q Did you see the driver of the other car? A 
No, sir, I didn’t. I went back up to the pump. 

112 Q Did you see him coming to a stop? A No, 
sir, I didn’t 

Q You don’t know how far he went before stopping? 
A Well, I saw the car after it stopped, looked like maybe 
three or four car lengths, four car lengths, on down the 
street. 

Q You say you saw it after it stopped? A Yes, I 
saw the car afterwards. 

Q Was that after you went back to the pump and then 
came back out to the scene of the accident? A Yes, sir. 

Q And it still looked like a Buick to you, didn’t it? 
A Well, I just saw the back of it. I couldn’t be positive 
but it looked like a Buick to me from the back. 

Q But you still didn’t go down to the scene? A No, 
sir. 

• * • • 

113 Q Mr. Surber, do you know the difference be¬ 
tween somebody getting struck or somebody strik- 

114 ing another vehicle? A All I know they just col¬ 
lided. 

Q Sir? A I know the fender hit the boy like that. 
Now, whether the boy rode into the fender or the car 
came into the boy, I couldn’t say. 

Q Then, to say it another way, the bicycle hit the 
fender, is that right? A Well, yes, you .could say that. 

Q This man’s car, when it was coming down here, didn’t 
move sideways toward the alley? A No. 

Q He was coming straight? A No, he was a little 
bit over on the side next to the precinct. 

Q But he wasn’t going out this way; he was coming 
straight down this way? A That’s right. 

Q And it was the side of his automobile that was in¬ 
volved in this accident, wasn’t it? A I couldn’t say on 
that, but the fender— 
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• • • • 

Cross Examination 
BY MR. DAVIS: 

Q Mr. Surber, I believe you said you have been work¬ 
ing for the same place about six years? A Yes, 

115 sir. 

Q Prior to that what did you do? A I was at 
the District Jail and in the service. 

• • * • 

116 Q I believe you said the first thing that at¬ 
tracted your attention that anything unusual was 

wrong was that you heard a car on Nichols Avenue? A 
Yes, I heard the car and I glanced up. 

117 Q Traffic on Nichols Avenue between 4 and 6 
o’clock is pretty heavy every day, isn’t it? A Yes, 

sir. 

Q It is the rush hour crowd? A Yes, sir. 

* • • • 

12S Q I would like to clear up just the position that 
this truck was in at the time you first saw it. In 
other words, what I would like to know is when you saw 
the truck had it started to enter the allev? A I imagine 
it had. 

Q Would you come down here and draw it, if you 
will, and show where the front of the truck was with 
regard to the mouth of the alley. Make a little mark like 
that, which would be about the shape of a truck. 

May we take what is on here already, off? 

MR. OFFTTTT: No. I don’t think he should take any 
mark of somebody else off. 

THE COURT: No. Let him put his mark where he 
wants to. 

(The witness complies.) 
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129 Q The way you have drawn the front of the 
truck has not yet entered any part of the alley, is 

that correct? A No, sir, it was right at the alley. 

MR. OFFUTT: Right at the alley? 

THE WITNESS: Yes, sir, ready to— 

BY MR. ANDERSON: 

Q Then your recollection is that the truck had not 
yet started to enter the alley? A Yes, sir. 

MR. OFFUTT: He didn’t say that. It depends on what 
he means by “had not started in the alley.” 

BY MR. ANDERSON: 

Q Well, it had not entered the alley? A No, sir, 

130 it hadn’t. 

Q You don’t know whether it was actually go¬ 
ing into the alley or not; it was either parked or going 
into the alley? A Yes, sir. 

• • * • 

131 Q Mr. Surber, as you were testifying on direct 
examination I believe you testified that somebody 

132 motioned the kid to come on out? A Yes, sir. 

Q That was your wording, was it not? A Yes, 
sir. 

Q And then I believe on a supplementary question by 
Mr. OfFutt you said whoever was in the truck motioned 
the kid to come on out? A Yes, sir. 

Q And then you said you couldn’t tell as to whether 
that was a white or colored man. A I said it was white. 

Q Was this particular truck a left or right-hand drive 
truck? A Left hand. 

Q So that the driver there would be over on the left- 
hand side? A Yes, sir. 

Q And you saw that while it was dark and dusky? A 
It wasn’t dark but it was commencing to get dark, but 
it wasn’t real dark. 
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136 Raymond L. Eubank 

was called as a witness by the plaintiffs, and being 
first duly sworn, was examined and testified as follows: 

Direct Examination 

BY MR. OFFUTT: 

Q Will you state your full name? A Raymond 

137 L. Eubank. 

* # # • 

Q To what precinct are you attached? A No. 11. 

Q And how long have you been a member of the 
Metropolitan Police Department? A Going on 26 years. 

Q Were you attached to No. 11 precinct on Novem¬ 
ber 4, 1946? A Yes, sir. 

Q Keep your voice up so everybody can hear you. 
What were your duties there at that time? Were you 
outside or inside? A I was assigned at the station. 

Q And what did you do at the station? A Station 
clerk. 

Q Do you recall on November 4, 1946, when a little 
boy, Hideo Higashi, was injured in a traffic accident when 
the bicycle he was riding on was in collision with an 
automobile of George Shifflett? A Yes, sir. 

Q Where were you just before the accident happened? 
A I had come out of the station and had started to 
cross Nichols Avenue to go to the store on the 

138 other side of the street. 

Q That is you would come out of No. 11 pre¬ 
cinct? A Out of No. 11 station house and going, oh, 
it would be east, starting to go east toward Nichols Ave¬ 
nue; there is a store on the opposite side of Nichols 
Avenue. 

• * • * 

139 Q Tell us what happened and what you know 
about this accident, sir. A I was waiting to get 
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a chance to cross Nichols Avenue when I heard this noise 
like an accident or a collision and I went back into Chi¬ 
cago Street so I could see down Chicago Street. There 
were some cars parked on Chicago Street and I could 
see this boy lying in the street; the car stopped just 
beyond him. 

I ran dowm to him and when I got to him then I recog¬ 
nized this little Higashi boy here. 

Q What was the condition of the weather at the time? 
Was it bright or dull? Tell us something about under 
foot and so forth, your recollection of it. A It was late 
in the evening, almost sundown. 

Q Were the street lights on or off? A I don’t recall. 

Q Was it bright enough for you to see without the 
aid of any lights, as far as you can recall? A As I 
recall there were no lights on yet. 

Q Would you tell us what you saw? You say you 
saw the little boy in the street? A He was laying in 
the street, the bicycle partly on top of him, and the car 
had went past him, probably the length of two cars, and 
when I got down to him some other people got there 
about the same time, and he was complaining, “Oh, 
140 my leg,” and the bicycle on top of him, and we got 
him out and straightened him out in the street and 
I am not certain but I believe I either hollered for some¬ 
body or went in the station and called for an ambulance, 
but I believe I went in and called for an ambulance. 

Q This car you speak of was probably two car lengths 
beyond him; where was he with respect to the alley in 
question, alongside the gas station on the north side of 
Chicago Street? A He was almost directly in front of 
the alley, about halfway in the street. 

Q And when you say halfway in the street, what do 
you mean? A About halfway across the street; say this 
is the street and the alley coming out, he was about di¬ 
rectly out from the alley and about middle of Chicago 
Street. 
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Q The car that you said was probably two car lengths 
beyond, do you mean two car lengths to the west? A To 
the west. There was cars parked along the curb before 
you get to the alley and cars parked along the curb beyond 
the alley, and this car was parked abreast of the cars 
parked at the curb. 

Q Did you see the driver of the car that was parked 
beyond the point where the boy was lying in the street? 
A The driver of the car that struck him came 

141 back up there and he said he didn’t see the boy 
until he heard a thud on the side of his car, he looked 

around and he saw the boy and applied his brakes and 
stopped. 

Q Do you recognize that man in court today? A I 
am not positive. 

Q Did you get his name at the time? A I did not. 
I was a station clerk and I went back in to perform my 
duties in the station, and the other officers stayed there 
until the AIU came. 

Q This man you spoke to, was he young or old? A 
Young. 

Q Was he a white man or colored? A A white man. 
Q Do you recall whether he wore glasses or not? A 
I do not. 

Q When you say he was the man who struck him, 
where did he come from? A He had got to the boy by 
the time I got there. 

Q Did you see anyone leave that car that you said 
was probably two car lengths away, west of where the 
boy was? A I don’t recall seeing anybody leave the 
car. 

Q Did you hear any horn sound just before the acci¬ 
dent? A I did not. 

Q When you say the noise attracted you, and 

142 that’s when you looked around to see what hap¬ 
pened, what noise was it attracted you? A It 

seemed to be a screech of brakes. 


64 A 


Q And what did you say the man said to you at the 
time? Did I understand you to say, did he speak to 
you, the man that was there at the boy? A There was 
a man said that he was the driver of the car that had 
struck the boy, and he made the statement then that he 
didn’t see the boy until he heard the thud on the side of 
the car and looked around and saw the boy in the street. 

Q Do you know who investigated the accident and made 
the traffic report out? Did you do that? A No, sir; the 
AIU did that. 

Q And what was the custom in connection with traffic 
accidents like this? A Our orders, as in all cases where 
there is injury, is to call the AIU for their investigators to 
investigate the accident. 

# * * * 

143 Q What was the position of that dark panel 
truck? A The front of the truck was in a little 

toward the curb, and the rear end was out like he had 
passed these cars. 

Q Would you mind stepping down and telling us about 
that truck and mark it on this chart, if you can? A There 
were cars parked here on a straight angle here. This 
car was a slight angle, like that, like he pulled in 

144 there to go in the alley at a slight angle, like that 
at the rear. 

* * • • 

Q That is the car? A That is the car that the driver 
said he struck the boy. From the boy down here would 
probably be the length of two cars. This is the alley. 
This is Chicago Street. I would say the boy was here, 
almost out from the alley and out near the center of the 
street 

Q Would you mark something on the street where you 
say he was? A I would say that cross is about as near 
as I would say where he was. 
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• • • • 

145 MR. OFFUTT: You may resume the stand. 

I might state for the record, Mr. Eubank has 
marked two cars parked alongside the filling station on 
the north side of Chicago Street, just beyond the entrance 
to the filling station, and then has marked another car 
which he indicates was headed in toward the curb and 
nearer to the entrance to the alley and to the east of the 
entrance to the alley. 

Then he marked a couple of other cars parked at the 
curb on the west side of the alley, on the north side of 
Chicago Street, and then he also marked the car of the 
person who told him that he struck the boy and that car 
was some distance beyond the alley west of the alley on 
Chicago Street, and he has got it to the north of the center 
of Chicago Street. 

Is that correct? 

THE WITNESS: Yes, sir. 

• • • * 

147 BY MR. ANDERSON: 

Q Did Mr. Surber ever tell you he saw this 
accident? A He didn’t tell me in just the words that 
he saw it. 

Q What did he tell you? A He got out there to the 
accident about the same time we did. 

• * • • 

148 Q The entrance to No. 11 is right in here some 
place? A Yes, sir. 

Q And you had walked up the sidewalk and was stand¬ 
ing on the corner, is that right? A Yes, sir. 

Q How long had you been standing on the corner? A 
Only a minute or so, just waiting for traffic to clear on 
Nichols Avenue so that I could cross over to the store. 

• • • • 
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149 Q Yon didn’t say that? A I said the boy was 

150 laying just about opposite the alley. 

Q How far out of the alley would you say he 

was? 

In other words, let me ask vou this. Officer. If we ex- 
tend this north curb line across here, the north curb line 
of Chicago Street, how far south of that line would you 
say the boy was? A I would say he was out almost to 
the center of the street. 

Q Almost? A Almost to the center of the street. 

• • * * 

Q Did you examine his car for any marks of the colli¬ 
sion to show what damage there was to it? A There 
was a mark on his right front fender back pretty well to 
the back of the fender, looked like the rubber tires of the 
bicycle had scraped on it. 

Q It was even behind the wheel, wasn’t it, that is the 
mark? A Yes, almost to the door on the right front 
fender. 

• * • • 

152 Q You say that within that curb space there that 
we have pointed out, it would correspond to this 

153 space on the diagram, is that correct? A Yes, sir. 

Q Three cars can park in there? A Yes, sir. 
Q Without overhanging either this driveway or this 
alleyway, is that right? A Yes, sir. 

Q Do you know what the length of the average auto¬ 
mobile is, Officer? A About 16 feet. 

Q So then that space would have to be just about 50 
feet, wouldn’t it, for three vehicles to park there— A 
Yes, sir. 

Q —allowing a little bit of space between cars, is that 
right? A Yes. 

Q And your testimony then is that that space is at 
least 50 feet, would you say? A Somewhere near that. 

Q But anyhow three vehicles could get in there, three 
16-foot vehicles could get in there and still not block the 
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entrance to the alley or driveway? A I park my car 
there; I have a 1941 Chevrolet sedan. I have parked there 
and two other cars in addition, and the driveway or alley 
not be blocked. 

Q This track that you are speaking of, was the 

154 right-hand front wheel of the truck at the curb? 
A I don’t recall just how near the front of it was 

to the curb. 

Q Was the center of the car back of this east line of 
the alley, or was it projected over the alley? A I would 
say he wasn’t quite to the alley. 

Q He hadn’t quite got to the alley? A He hadn’t 
quite got to the alley. 

• • • • 

155 Cross Examination 

BY MR. DAVIS: 

* # • • 

156 Q As a matter of fact during the rush hour, 
traffic is pretty heavy? A Yes, sir. 

• • • • 

157 Q When you heard the screech of brakes did 
you turn around in the direction from which the 

screeching had come? A Yes, I looked back and I had 
to walk out into Chicago Street a little before X could 
see down the street. 

Q In other words you were down in front of the pre¬ 
cinct? A No, down at the corner, but there were cars 
parked on Chicago Street in front of the precinct. 

Q Yes, and you had to step out, and when you looked 
down there did you then immediately run down? A I 
went down as fast as I could. 

• • • • 

Q Did I understand you to say you could tell 
from the way the boy was laying that you knew 


158 


68 A 


he had a broken leg? A No, I said it looked like he had 
a broken leg. 

Q Did I understand you to say you helped him get 
him out from under the bicycle? A Yes, sir. 

Q By that you mean you physically moved him from 
where you found him in the street to some other place? 
A Oh, no, just straightened him out and left him in 
the street until the ambulance came. 

• • • * 

159 Q Did you learn from anything you may have 
heard whether or not the truck had' contacted the 

boy? A You mean had struck the boy? 

Q Yes. A Nobody ever made a statement that the 
truck had struck the boy. 

Q Did you examine the truck for any marks of 

160 damage on it? A I did not. 

m * • • 

162 Q And you are positive there were three vehicles 
parked east of the alley? A There was only two 

other cars parked there. 

Q And how many on the other side here, just 

163 west of the alley? A I wouldn’t be sure whether 
there was two or three there. 

• * * • 

168 MR. OFFUTT: Will you mark these photographs 
plaintiffs’ Exhibits 6, 7 and 8. 

169 (Photographs were marked Plaintiffs Exhibits 
Nos. 6, 7 and 8 for identification.) 

MR. ANDERSON: May we approach the bench? 

THE COURT: Yes. 

(Thereupon, counsel approached the bench and conferred 
with the Court, in a low tone of voice, as follows:) 

MR. ANDERSON: Two of the pictures don’t show 
the place where the accident happened, and the other pic¬ 
ture which does gives a perspective apparently from a 
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rooftop, or something; it certainly doesn’t give the proper 
picture of the visibility which the two operators had. If 
this picture was taken from all the way up through here 
it would apparently look like a person could see all the 
way up the alley. 

MR. DAVIS: Our objection to plaintiffs’ exhibit 7, 
which we submit is the only one that shows anything that 
may be of aid to this jury, indicates the picture was taken 
from a rooftop and not from eye-level, and may give a 
distorted picture of the conditions at the time the accident 
happened. 

THE COURT: Suppose you show how they were 
taken. 

MR. OFFUTT: Yes, Your Honor; I didn’t think there 
would be any question about that. 

It wasn’t intended, your Honor, to show the visibility 
of the driver, but merely to show the physical facts in 
the street; and the best way to show that is to get 
170 up on an elevation and look down on the street. 

Mr. Anderson’s observation that it was taken 
from some height, I understand he has some pictures; 
maybe we could obviate the evidence. 

THE COURT: Suppose you tell the gentlemen how 
the picture was taken. 

MR. OFFUTT: Yes, sir. That was taken by the pho¬ 
tographer getting on top of a building across the street, 
on the east side of Nichols Avenue, and projecting his 
camera over to take the view as shown there, a distance 
I suppose of seventy feet up in the air. That is Plaintiffs’ 
Exhibit 7. 

THE COURT: And this is Chicago Street? 

MR. OFFUTT: Yes. 

THE COURT: Was it over here some place on 
Nichols? 

MR. OFFUTT: Yes, it would be on the southeast 
corner— 

THE COURT: How far away was that? 
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MB. OFFUTT: Taken about seventy feet, sixty or 
seventy feet, from the comer of Nichols Avenue and Chi¬ 
cago Street; that is from the northwest corner. 

THE COUBT: You mean east of the east side of 
Nichols Avenue? 

MR. OFFUTT: Yes, Your Honor; on the opposite 
side of the street, on a building located on the east side 
of Nichols Avenue facing Chicago Street. 

MR. DAVIS: What is the height of that build- 
171 ing? Can you estimate it? 

MR. OFFUTT: I think fifty to seventy-five feet. 

MR. DAVIS: And the building itself is completely 
across from Nichols Avenue, which is about fifty feet 
wide. 

MR. OFFUTT: Yes. 

MR. DAVIS: And this alley shown in the picture is at 
least another fifty feet? 

MR. OFFUTT: Yes. 

MR. ANDERSON: I think as long as the jury clearly 
understands how they were taken, and what they show, 
it is perfectly all right. 

THE COURT: Suppose this representation be read to 
the jury as a stipulation as to how Exhibit No. 7 was 
taken. 

MR. ANDERSON: That would be agreeable, as long 
as they know it was an elevation. 

THE COURT: What do you say about exhibits 6 and 

8 ? 

MR. OFFUTT: Exhibits 6 and 8 were taken from 
the same location, standing on the surface of the street, 
looking north on Nichols Avenue—it is sort of a north¬ 
west direction, and the only purpose of that is to show 
the course that the car of Shifflett would take as it came 
up Nichols Avenue. 

The testimony will show he made a right-hand turn at 
Chicago Street, and while going down the hill the acci¬ 
dent happened. 


71A 


It shows the general location of the Tasdelite 
172 business which faced on Nichols Avenue, and of 
course shows the whole gasoline station on that 
northwest comer of Chicago Street and Nichols Avenue. 

Both pictures were taken from the surface. 

THE COURT: Can we read that as a stipulation! 

MR. ANDERSON: That’s all right. 

THE COURT: You tell the jury, then. 

MR. OFFUTT: No. 6 was taken from the surface, but 
No. 8 was taken from a little elevation on the same loca¬ 
tion but looking in the same direction. 

THE COURT: As No. 6! 

MR. OFFUTT: Yes. 

(Thereupon, counsel resumed their places at the trial 
table, and the following proceedings were had, in open 
court:) 

(Thereupon the Court Reporter read to the jury the 
statements of the Court and counsel, as set forth herein 
at pages 170, 171 and 172.) 

THE COURT: The jury is told that the representa¬ 
tions which have been read to you by the court reporter 
are accepted by stipulation of counsel, and the jury may 
consider them as proven facts. 

MR. OFFUTT: Now may I show these pictures to 
the jury! 

THE COURT: The pictures are now offered and will 
be received in evidence, and may be exhibited to the 
jury. 

• • • * 

175 (The following proceedings occurred during the 
trial on December 20, 1949, with counsel at the 
bench.) 

THE COURT: Mr. Anderson, you had something to 
say! 

MR. ANDERSON: Yes, Your Honor. Insofar as the 
case against Shifflett, I have not heard any evidence of 
negligence on his part. As a matter of fact, Your Honor, 
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it seems to me that the testimony of the plaintiff himself 
and the testimony of these teachers about the boy’s mental 
abilities, his faculties, his ability to catch on to his 
studies, the fact that he was able to keep on with his 
school work and even though under a handicap get pro¬ 
moted, shows he is a boy that knew what he was doing. 

He was riding a bicycle in an alley. His uneontradicted 
testimony and one of his witnesses is that he came out 
of that alley without stopping, which was in direct dis¬ 
obedience of one of our traffic regulations. 

There is no testimony at all that this defendant did 
anything wrong. There is no testimony as to excessive 
speed. There is some reference that at one time he -was 
to the left of the center of the road, but as Your Honor 
just got through saying a few minutes ago, even if he was, 
that would not be the proximate cause of the accident. 

The testimony even from the plaintiff’s standpoint, after 

taking the evidence of some of these witnesses, shows 

that the only physical marks on this man’s car were 

176 on the side of his automobile. That shows that 

the bicvcle ran into the side of this man’s car. 

* 

I just think that to let this case go to the jury on what 
we have now, they would have to speculate as to whether 
he contributed to this accident or caused this accident. 
There hasn’t been one iota of evidence that he caused this 
accident. 

Your Honor, I call for a directed verdict. 

THE COURT: Bring the jury in. 

(The jury returned to the Courtroom.) 

THE COURT: You will be excused until two o’clock. 

(The jury left the Courtroom.) 

THE COURT: What do you say to Mr. Anderson’s 
motion? 

MR. SPRIGGS: As I understand the testimony, the 
driver of the car which struck the boy was going on the 
wrong side of the street. It seems to me that it is 
negligence for a car to drive past another car on the 
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wrong side of the street unless it is going at such speed 
and there is such control over the car that you would 
he able to stop and avoid colliding with any other traffic 
which might be on the left side of the street. 

The testimony, as I understand it, is that the boy 
testified that he was struck by the right front fender of 
this car and that he was near the center of the street. 

The testimony of Surber was that he was struck 

177 on the left side of the street, as I understand it, so 
therefore here is a car which has come around 

the comer under such circumstances that indicate he 
was going at an excessive speed. It went over past a 
truck, got on the left side of the street, and struck a boy 
and then traveled at least two car lengths, and someone, 
as I understand, testified he traveled three car lengths, 
and the driver testified that he never saw the boy, that 
he heard a thud which indicated he wasn’t keeping a 
proper look-out and that he didn’t have his car under 
such control as a person should in normal and reasonable 
circumstances for a car going around another car at the 
place indicated. 

Moreover, he, I think, knew that there was an alley there, 
was familiar with the neighborhood, knew the children 
were coming in and out of the alley, that it was their 
custom, so it seems to me that he should have operated 
his car at that time and at that place more circumspectly 
than he should have at some other intersection or some 
other place where there was less traffic hazard. There 
was no horn blown or anything that would indicate that 
he was passing another car and was getting on the wrong 
side of the street. It seems to me that he should have 
looked or should have brought his car to a stop to ascer¬ 
tain why that other car was stopped which headed into 
the alley. It would be a fair assumption that some 
other vehicle was coming out of the alley since the 

178 alley was a one-way alley and no other traffic could 
have gone in. So passing the truck located as it 
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was, situated as it was, where there were children in the 
neighborhood, driving at an excessive speed, going on the 
wrong side of the street, not having seen the boy, and he 
should have seen the boy if he had kept a proper look¬ 
out, indicates that there was negligence and that such 
negligence— 

THE COURT: Gentlemen, if there was, what is the 
proximate cause of this collision? 

MR. SPRIGGS: I think that negligence was the proxi¬ 
mate cause of the collision. 

THE COURT: Why do you say that? 

MR. SPRIGGS: If those acts of negligence hadn’t 
taken place, the collision wouldn’t have taken place. All 
combined caused the collision. 

THE COURT: That doesn’t follow. Often times you 
can show negligence and yet you have failed to show 
proximate cause. 

MR. SPRIGGS: Perhaps any one act of negligence, 
mere speed, may not be sufficient, but all of those acts 
of negligence I have enumerated combined under the cir¬ 
cumstances here would seem to be plain it was the proxi¬ 
mate cause. 

THE COURT: I can’t see how. That is what I want 
you to tell me, how. 

MR. SPRIGGS: Why could not this driver have 
179 seen the boy? If the driver had been driving at 
such a speed so that as he was passing the other 
car if he saw another vehicle coming out of the alley 
he could have put on his brakes and stopped, and if he 
had been looking he could have had his car under control. 
If he had been driving at a reasonable rate of speed, he 
could have had his car under control. If he had applied 
his brakes as he started to pass the other car as soon as 
he saw the boy, the accident would not have happened. 
After all— 

THE COURT: It seems pretty far-fetched to me. 
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MR. SPRIGGS: But the collision, as I understand it, 
took place on the opposite side of the street. 

THE COURT: Yes. 

MR. SPRIGGS: This man hasn’t a right to drive on 
the other side of the street. 

THE COURT: The testimony is in conflict as to just 
where it did happen but there is no conflict there. Cer¬ 
tainly the evidence isn’t susceptible of any understanding 
except that the boy drove into the right front fender of 
the car. 

MR. SPRIGGS: Well, when two objects are in motion 
and they collide, it is difficult to say which one struck 
which. That is a matter of merely stating what hap¬ 
pened. No one can say which struck which. It is just that 
they did collide and the defendant passenger car operator 
was coming on the wrong side of the street. Your Honor 
seems to attribute no significance to that, that he 
180 was beyond the center of the street, that he was 
passing another car which was headed into an alley, 
that this is a narrow alley, a one-way alley, that it would 
be a fact which I think a driver should assume that some¬ 
one might be coming out and probably was coming out 
of that alley. Therefore he should, I think, properly 
have stopped his car and progressed around at a slow 
rate of speed. 

THE COURT: Isn’t that the weakness of the case? 
Isn’t it full of too many probabilities and shy on too 
many facts? 

MR. SPRIGGS: No. After all, the boy did come 
out of the alley. The truck was parked at an angle. The 
driver of the passenger car was coming at an excessive 
speed. I think it is a fair inference. The tires whistled. 
And it also may be reasonably inferred from the length 
in which the car stopped after the collision. The driver 
stated that he did not see the boy. He should have seen 
the boy if he were looking. He was on the wrong side 
of the street and therefore it seems to me that it is 
almost conclusive that it was the proximate cause. 
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THE COURT: What about the boy’s contributory 
negligence? 

MR. SPRIGGS: I think that is a question for the 
jury. After all, this is a boy of young age. I think he 
was at that time 10 years of age. 

THE COURT: Wasn’t it 11? 

151 MR. DAVIS: Ten, I believe. He is 13 now. 

MR. SPRIGGS: Ten years of age. 

As I understand the testimony, he was beckoned out 
by the driver of the truck and therefore had a right to 
assume that the way was clear for him to come out. Under 
such circumstances it doesn’t seems to me that he would 
be guilty of contributory negligence. At any rate it would 
be for the jury to determine under all of the evidence in 
the case. 

THE COURT: That isn’t always a question for the 
jury, is it? 

MR. SPRIGGS: Not always. Of course not. 

He stated that he relied on the driver. He was a boy 
of ten years of age. He is therefore not held to the 
same degree of care that an adult would be held. 

THE COURT: He didn’t rely on Shifflett. 

MR. SPRIGGS: No, but I think that fact should be 
taken into consideration in determining whether he was 
guilty of contributory negligence. I think he would have 
a right to assume that the driver of the truck in motion¬ 
ing him on himself had considered the way to be clear 
and that the boy would have a right to assume that. 

THE COURT: I will think this over until two o’clock. 

MR. ANDERSON: Does Your Honor wish to hear 
any more from the defendant? 

THE COURT: Yes, anything further you have 

152 to say. 

MR. ANDERSON: Just briefly, to answer what 
Mr. Spriggs has said. All of these things he has said is 
proven evidence is evidence that is even in conflict from 
the plaintiff’s side of the case. Officer Eubanks drew it 
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all in the right side of the street. It hadn’t been moved; 
as far as he was concerned it was all on the right side 
of the street. Are we to infer that he maneuvered that 
car so as to get it up here (indicating) ? 

One of the things the boy testified to positively was 
that he was across the center of the street when the acci¬ 
dent happened. When I asked him to put a mark on 
the board and he puts it on this side of the street (indi¬ 
cating), that is where he says he was when this collision 
took place and that is on his side of the street. 

Your Honor, all these things that the plaintiff says are 
actual negligence, with all due respect I just can’t see it. 
It is about to say that this man is an insurer of anybody 
that rides a bicycle. They said that he should have known 
that something was coming out of the alley. I don’t 
see how they can say that. He doesn’t know whether 
there is anything coming out of the alley or not, but if 
there was he had a right to assume that whoever was com¬ 
ing out of the alley was going to obey the law, stop when 
coming out of the alley and give the right-of-way to any¬ 
body on the road. 

He hasn’t testified to these things Mr. Spriggs 
183 has talked about. 

I think on two counts this boy certainly was 
negligent. I asked him if the reason he came out of 
this alley was because the driver beckoned to him. He 
said, “Yes.” I asked him if that was the only reason. 
He said, “Yes.” I asked him if he came out because he 
felt he was safe and he said, “No.” He is not a moron. 
He is supposed to be an intelligent boy of ten years of age 
at the time. 

It would be speculation to let the jury guess as to 
whether or not this man did anything to either cause or 
contribute to this accident. 

MR. DAVIS: I would like to urge the same one on 
behalf of the Tasdelite Products Company. 
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The evidence of the plaintiff proves merely the hap¬ 
pening of the accident. From the mere proof of the hap¬ 
pening of the accident there is no inference of negligence. 
The exact opposite is true. These defendants obeyed the 
traffic regulations, until it is shown by a fair preponder¬ 
ance of evidence on behalf of a violation. Of course, this 
is for the purpose of this motion only; although we both 
deny negligence on behalf of both of these defendants, the 
evidence of the plaintiff clearly shows contributory negli¬ 
gence as a matter of law. The same regulations define a 
vehicle as any appliance moving over a highway on 
wheels or traction tread, including street cars, draft ani¬ 
mals or beasts of burden, and the same regulation, 
184 according to our regulations, defines “traffic’’ as 
including not only motor vehicles but also all ve¬ 
hicles, pedestrians, and animals of every description. So 
certainly a bicycle is a vehicle. And the same regulation 
provided that the driver of a vehicle entering a public 
highway from an alley, a private road, or driveway, shall 
yield the right-of-way to all vehicles approaching on such 
public highway, and further the specific reference in this 
case tliat a vehicle emerging from an alley shall stop. 

We have the admission of the plaintiff that from the 
time he left his boy friends and said, “I will meet you 
at the top of the alley” until the moment of the acci¬ 
dent at no time did he stop. That is contributory negli¬ 
gence as a matter of law. 

THE COURT: At two o’clock, please, will counsel come 
to the bench a minute, please? 

(Thereupon, at 12:30 p.m. a recess was taken until 2:00 
p.m.) 

(The jury returned to the Courtroom.) 

THE COURT: Mr. Spriggs, I think you had another 
piece of evidence. 

MR. SPRIGGS: Yes, Your Honor. We have offered 
in evidence Section 23-A of the Traffic and Motor Vehicle 
Regulations for the District of Columbia which was in 


79 A 


force at the time of this collision. That section reads 
as follows: 

185 “ Vehicles shall be driven upon the right half of 
the highway and a driver shall drive as closely as 

practicable to the righthand edge or curb of the highway.” 
THE COURT: Counsel will come to the bench, please. 
(Counsel approached the bench and the following en¬ 
sued.) 

THE COURT: I think perhaps I can rule on these 
motions as well here as I could in the absence of the jury. 

I find no evidence of negligence against the defendant 
Shifflett. Accordingly, Shifflett’s motion for a directed 
verdict will be granted. 

As to the Tasdelite Products Company, I have concluded 
that from the testimony of the witness Surber in describ¬ 
ing the truck and in saying that he saw popcorn cans 
in the truck and described approximately the place of 
business of this defendant it is sufficient to carry the 
case to the jury, so we will proceed against the defendant 
Tasdelite Products, Incorporated. 

MR. SPRIGGS: Would Your Honor before finallv 
disposing of the case as to Shifflett allow me to say that 
the traffic regulation which has been read, 23-A, seems to 
have been violated by Shifflett by moving over into the 
lefthand side of the street, and it would be for the jury 
to determine whether or not that, plus the speed, plus the 
failure to keep a proper look-out in passing this auto¬ 
mobile, was such negligence that was a proximate cause 
or contributed to the resulting accident. 

186 THE COURT: The Court thinks that in view 
of the case as it stands it could not possibly be 

the proximate cause of this collision. 

MR. SPRIGGS: It would not necessarily have to be 
the proximate cause of this collision if it concurred with 
• and contributed to and was a part of it. 

THE COURT: It has to be a proximate cause. 
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MR. SPRIGGS: Two different persons wouldn’t be 
the proximate cause. The negligence of both might con¬ 
cur and contribute and cause negligence separately or 
concurring. 

THE COURT: It would have to be a proximate cause. 
I don’t say “the” proximate cause. I say “a” proximate 
cause. It would have to be. 

MR. SPRIGGS: Part of it, I suppose. 

THE COURT: Let’s proceed. 

MR. DAVIS: Is Your Honor ruling at the present 
time without prejudice? 

THE COURT: Yes. 

MR. ANDERSON: You are going to instruct now on 
this case? 

THE COURT: At the end of the case. I will tell them 
from this point on we proceed only against the corporate 
defendant. 

MR. ANDERSON: I have never been in this situation 
before. I am just wondering if I am to take any 
187 further part in the proceeding here. 

THE COURT: No, except you will have to be 
present when the verdict is taken. 

MR. ANDERSON: It won’t be taken now, is that the 
point? 

THE COURT: It won’t be taken now. 

MR. SPRIGGS: Could this accident have happened 
without' the negligence of Shifflett? If Your Honor asks 
•yourself that question, I should think you would have to 
say, “No,” and if that be the case, then should the ver¬ 
dict be directed against Shifflett? 

MR. ANDERSON: They haven’t proven negligence. 
That is the point. 

THE COURT: I could almost say as a matter of law 
that this boy was guilty of contributory negligence in 
any event as far as Shifflett is concerned. 

(The discussion at the bench was concluded and counsel 
resumed their seats in the Courtroom.) 
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THE COURT: The Court will say to the jury that 
to this point the case of this plaintiff, who is a minor, 
has proceeded against two defendants, the two named in 
two separate cases. In one case the defendant was George 
C. Shifflett. As to that case you are told that the Court 
holds that the plaintiff has not made out a case which 
will carry the matter to this jury and at an appropriate 
time the clerk will ask you to return a verdict in favor 
of the defendant Shifflett. From this point on the 
188 case will proceed only against Tasdelite Products, 
Incorporated, the defendant in the other case. 
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EXCERPTS FROM TESTIMONY OF PROCEEDINGS 

3 Hideo Higashi, plaintiff, was called as a witness 
and, being first duly sworn, was examined and testi¬ 
fied as follows: 

Direct Examination 

By Mr. Offutt: 


12 Q. And then what did you do? 

Mr. Davis: Could we agree on an estimate of that 

distance, for the record? 

Mr. Offutt: What would you say? 

Mr. Davis: I would say approximately 50 feet. 

Mr. Offutt: Oh, I don’t think this room is over 50 feet 

from one wall to the other. 

Does Your Honor know the measurement? 

The Court: No, but I know it isn’t 50 feet. 

Suppose you measure it and then put it in the record. 

Mr. Offutt: So that the record would show what we are 

♦ 

talking about, it is from the west side of this window, 
which is the third window in the room, to the west wall of 
this courtroom. Correct? 


22 Q. Did you see anybody else except the officer that 
that you knew? A. No, sir. 

Q. Before you went to the hospital? A. My parents. 


50 Q. This gas station has sort of an office here, 
doesn’t it, or a building there? A. Yes, sir. 

Q. And is there a wall along here? A. No, sir. 

Q. Is there a fence of some kind? A. Yes, sir. 
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Q. Is the alley a little bit lower than the gas station, do 
you know what I mean? A. Yes, sir, it is. 

Q. It sets down a little bit, doesn’t it? A. Yes, sir. 

66 Q. And did you know what kind of car he had or 
know what his car looked like? A. No, sir. 

Q. You didn’t? A. No, sir. 

Q. But did you know that was his automobile?^ A. Yes, 
sir. 

Q. How did you know that? A. I just knew it was be¬ 
cause if it hadn’t hit me it wouldn’t have stopped and there 
was no other automobile passed him while he was doing it. 
Q. The question I asked you, while you were 

67 sitting there or laying there, before you went to the 
hospital, did you know that car that was stopped 

over there was George Shifflett’s car? A. Yes, sir. 

Q. But he didn’t come up to see you—you didn’t see him 
at any time right there at the scene of the accident, is that 
correct? A. No, sir. 

Q. And before the accident you didn’t know what kind 
of car he had? A. I think it was a coupe. 

• ••*•••••• 

71 Q. Were you able to ride with no hands? A. Yes, 
sir. 

Q. And do tricks on the bicycle? A. Yes, sir. 

Q. You put your brake on the bicycle by pushing 

72 back on the peddle, don’t you? A. Yes, sir. 

Q. And did you put it on hard enough to throw you 
off the bicycle just before the accident? A. I don’t remem¬ 
ber that. 

• ••••••••• 

77 Q. I believe you said as you were coming down 
the alley you saw somebody you knew over here to 
the right of the alley? A. Yes, sir. 
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Q. Who was that somebody? A. I don’t know. 

Q. You said you know him. A. Yes, sir. 

Q. What is his name? A. I don’t know. 

Q. Is he a playmate of yours? A. Yes, sir. 

Q. Does he live in that vicinity? A. Down about two 
blocks. 

Q. Did he come over to where you were laying in the 
street? A. No, sir. 

Q. Have you ever talked to him about the accident 
78 since November 6, 1946? A. He don’t know noth¬ 
ing about it. He didn’t see me because he was walk¬ 
ing away. 

Q. He didn’t see you? A. No, sir. 

Q. But you saw him and recognized him? A. Yes, sir. 


85 John Surber was called as a witness by the plain¬ 
tiffs, and being first duly sworn, was examined and 
testified as follows: 


98 Cross Examination 

By Mr. Anderson: 

Q. Mr. Surber, you have been working around automo¬ 
biles a good long time, haven’t you? A. Well, all my life. 

Q. And you know a Buick from a Chevrolet, don’t you? 
A. I think so. 

Q. But the car that was involved in this accident was a 
Buick, is that right? A. I just saw the back of it, but that’s 
what it looked like to me. 


Q. You were standing right next to this air pump, 
99 you say? A. Yes, sir. 

Q. What were you doing? A. Putting air in a tire. 
Q. Where was the tire? A. Bight in front of it. 

Q. On the ground? A. On a car. 

Q. Where was the car parked? A. Setting right nosing 
into it. 
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Q. Nosing in this way? A. Yes. 

Q. Which side of the air pump was it on? A. On the 
lower side. 

Q. Down this way? A. Yes, sir. 

Q. Which wheel was it you were putting the air in? A. 
The left front. 

Q. And you would be facing towards the car, wouldn’t 
you? A. Yes, sir. 


100 Q. You were kneeling down? A. Not kneeling; I 
was bending over. 

Q. You were bending over; you were looking at what you 
were doing? A. Yes. 

Q. So your back would be to the street? A. That’s right. 


102 Q. But you were stooped over putting air in the 
left front tire of that car that was stopped there. 

103 A. Yes, sir. 


105 Q. You were right here putting air in the left front 
tire? A. That’s right. 

Q. If you were looking at what you were doing you were 
facing the tire, is that right? A. That’s right. 

• ••••••••• 

109 Q. And you never at any time went down to the 
scene of the accident and identified yourself? A. I 
went up to the gas pump. 

Q. You saw the police officer and you didn’t tell him you 
saw it? A. No, there wasn’t nothing I could do. 

Q. You could tell them what you saw and heard, couldn’t 
you? A. I could have if they had asked me. 


110 Q. Could you see inside the truck? A. Glancing 
that way (indicating). 
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The Court: Answer the question. I want to hear the an¬ 
swer to that question. 

The Witness: Sure, you could see inside the truck, not 
in the panel part but in the driver’s part. 

By Mr. Anderson: 

Q. Where were the popcorn cans in the truck? In what 
part? A. In the back; in the panel part of it. 

Q. How could you see those? A. The truck was setting 
that way and I was looking that way. 

Q. Isn’t that a closed truck? A. The panel part is closed. 

Q. Where is the part that you could see through? A. 
The door. 

Q. On the tail end of the truck? A. No. 

Q. Where is it? A. I believe they do have small glass. 

Q. But you saw some popcorn cans in that truck that 
day, is that right? A. Yes, sir. 

Q. Did you know the fellows that worked up at Tasde- 
lite? A. Well, there has been so many of them working 
there. 

Ill Q. My question is did you know who was working 
as drivers for the Tasdelite Company? A. No, sir. 

Q. You recognized them by sight, didn’t you? Didn’t 
they used to bring their trucks in there for service? A. 
Yes, sir, there was several of them driving. I don’t remem¬ 
ber just who was driving that day. 

Q. Can you describe him? A. No, he was inside, and 
moved right after that. 

Q. Can you describe the driver that was in the truck that 
day? A. No, sir. 

Q. You could see good enough to see popcorn cans in 
there but you couldn’t see who was driving, is that right? 
A. No, sir, I couldn’t. 

Q. Did you see what happened to the truck? Did you see 
where it went? A. No, sir, I don’t know. 

Q. Do you know whether it stayed there or not? A. No. 
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Q. You don’t know whether there was a truck parked at 
the curb? A. I couldn’t tell you. 


112 Q. Did you recognize Mr. Shifflett at the scene at 
any time? A. No, sir, I didn’t. I didn’t go over to 
the scene. I went to the sidewalk. 


113 Q. In your testimony on questions by Mr. Offutt 
you said that the car struck the boy, is that right? 
A. Yes, sir. 

Q. Didn’t the boy ride into the side of the car? A. He 
could have, but they struck, but he might have rode right 
into the car; I don’t know the difference- 

Mr. Offutt: Let him finish. 

The Witness: The car was riding this way and he was 
bound to have gone into the fender, like that. 


116 Q. I believe you said it was dark and dusky. A. 
It was starting to get dark, yes. 


Q. Then the particular car you were servicing was 
facing parallel with Chicago Street, that is facing west, is 
that right? A. No, it was facing the alley. 

Q. Here is the alley and let us assume this is the car. 
If it was facing the alley it would be facing west, wouldn’t 
it, running the same way as Chicago Street? A. Yes, sir— 
no, wait—yes, the same way as Chicago Street. 

Q. And you were putting air in the left front tire? A. 
Yes, sir. 

Q. And that would be this tire on this corner here, then? 
A. Yes, sir. 

Q. And then you would be facing in a northerly direc¬ 
tion at that time? A. Yes, sir. 
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119 Did you at any time, Mr. Surber, from November 
4, 1946, until the present dale, tell your boss, Mr. 
Chapman Hughes, that you knew nothing about this acci¬ 
dent involving the Japanese boy on the bicycle? A. I 
couldn’t say whether I did or not. 

Q. Then you deny that you so told him? A. No, I 
wouldn’t deny it because we talked about it between our¬ 
selves. 


124 Q. I believe you said you saw this boy riding 
backwards and forwards in the alley? A. Yes, sir. 

Q. What do you mean by that? A. Well, he would ride 
out one way and then turn and come back the other way. 
They did that in the afternoons. 

Q. And did you see him do that just before this 

125 accident occurred? A. Yes, I saw him in there off 
and on for 15 or 20 minutes. 

Q. For 15 or 20 minutes? A. Yes. 

Q. For 15 or 20 minutes before the accident occurred? 
A. Yes. 


128 Mr. Anderson: You have got it parked at the curb 

129 there, haven’t you? 

The Witness: Whether it was going in the alley 
or parked- 

Mr. Anderson: You are not sure just what it was doing. 
Was it in motion or was it standing still when you first 
saw it? 

The Witness: Stopped. 

• •#••••••• 

130 Mr. Anderson: I wish you would step down and 
describe for the jury the physical position that you 

were in while you were putting the air into this tire. 

• **••••••• 

The Witness: Like this. 
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Mr. Anderson: You were stooped over like that? 

The Witness: Yes, sir. 

Mr. Anderson: And would your head be above the car? 
The Witness: No, sir. 

By Mr. Anderson: 

Q. The front of the car was blocking your view, 
131 then, wasn’t it? A. No. You see the car was on 
that side of me. The car was like this, and here is 
the alleyway. 

Q. No, I mean was your head above or below the car you 
w r ere putting air into? A. It was at the side, at the wheel. 

Q. In other words you were like this (indicating). Was 
the hood that far up here or down below the level of your 
eye? A. The hood of the car was between me and the 
station. 

Q. It blocked your eyes then, didn’t it? A. No, the sta¬ 
tion is right there; it couldn’t block my eye. 

Q. You understand what I asked you? A. Yes, sir. 

Q. Was the hood of that car, was it below or above the 
level of your eyes, if you were leaning over or stooping 
over? A. I would say approximately level 

• ••••••••• 

136 Raymond L. Eubank was called as a witness by 
the plaintiffs, and being first duly sworn, was ex¬ 
amined and testified as follows: 

143 Q. Was there any other vehicle that you observed 
at the point in the immediate vicinity of where that 
boy was laying about in the middle of Chicago Street, in 
front of the alley, when you went down there? A. There 
were cars parked up along Chicago Street from the alley 
back to the entrance into the gas station, and cars parked 
on the other side of the alley on down. 

• ••••••••• 
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The Witness: There were some pleasure cars there and 
just as you got to the alley there was a dark panel body 
truck setting there. 

*•#•*•••*• 

144 Q. Was there anybody in that car? A. I don’t 
recall whether there was or not. The cars that were 
parked there were in that shape and this other car, this 
truck, was in there like that. It was a small panel body 
truck. 


148 Q. Prior to the noise you heard did you see this 
car come around the corner here? A. I don’t recall 

seeing any cars come around here. 

Q. And you didn’t hear any squeak of tires of cars 
coming around that corner? A. No, sir. 

Q. The first thing you heard was the noise which sounded 
like the noise of an accident, is that what you said? A. 
Well, yes, like brakes squeaking. 

Q. And you came back and the driver of this car 

149 was already to the boy? A. Yes, sir. 

Q. At the time you got there, the driver of the car 
was right there? A. Yes. 

Q. And so far as you remember he remained there, didn’t 
he? A. Yes, sir. 

150 Q. You didn’t see the two vehicles, that is the bicy¬ 
cle and the car come together, did you? A. No, sir. 

Q. So you don’t really know whether the bicycle ran into 
the car or whether the car ran into the bicycle, do you? A. 
Nothing only what the driver said. 


154 Q. You didn’t take the identification of the tag 
number of the truck? A. No, sir. 

Q. You got down there within a matter of seconds, didn’t 
you? A. A matter of probably a couple of minutes. 
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Q. It took you a couple of minutes to get from up there 
down here? A. After you hear the accident, walk out to 
the street to see what happened, and then go down to it- 

Q. During that time did you see anybody get out of that 
truck? A. I did not. 

Q. Did you see anybody get in it? A. No, sir. 

Q. And after you got there did you at any time see any¬ 
one get either in or out the truck, that you remem- 
155 ber? A. I did not. 

Q. Did you see anyone in the truck? A. No, sir. 


Q. I understood you to say you were going across the 
street to a grocery store on the northeast corner of 
156 Morris Koad and Nichols Avenue? A. Yes, sir. 

Q. You weren’t going after groceries? A. We go 
over there to get soft drinks and to get cigarettes. 

Q. And you were standing on the corner of Nichols Ave¬ 
nue at the time at the time waiting for traffic to clear so you 
could cross Nichols Avenue? A. Yes, sir. 


Q. While you were standing there did you see any south¬ 
bound traffic turn into Chicago Street or any northbound 
traffic turn left into Chicago Street? A. I don’t recall see¬ 
ing any make turns from either direction. 

Q. But the first thing that attracted your attention, how¬ 
ever, was the screeching of some brakes? A. Yes, sir. 

Q. And at that time just which way were you facing? 
A. Toward the store. 

Q. Facing due east, is that right? A. I would say due 
east but looking out in the street. 

157 Q. Generally in an easterly direction. A. Yes. 


160 Q. I believe you said you went right into the pre¬ 
cinct then and actually made the call for the ambu¬ 
lance? A. For the AITJ car to come and investigate an 
accident. 
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Q. You made two calls? A. We have a direct line there 
« to the dispatcher and we call him and ask for an AIU and 
an ambulance and he makes the call. 

Q. At that time when you went in the precinct to make 
these calls did you come back out? A. I did not. 

Q. Do you know the names of the AIU officers who re¬ 
ported to the AIU call? A. Officer Sims, but the 
161 other I don’t recall his name. 

Q. At any time that day while you were on duty, 
to midnight, were you- A. Eleven-thirty. 

Q. At any time that day or at any time since that time 
have you and Officer Sims compared notes as to your per¬ 
sonal knowledge of this accident? A. No, sir. 

Q. Did you ever tell Mr. Sims that you knew of a witness 
to the accident, namely, Mr. Surber? 

Mr. Offutt: He hasn’t said he knew Mr. Surber yet. I 
don’t think he should ask him a question like that? 

The Court: He may answer. 

By Mr. Davis: 

Q. What was your answer? A. I never mentioned to Mr. 
Sims that I even knew John Surber. 
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QUESTION PRESENTED 

Whether the appellants produced prima facie proof of 
negligence which contributed to causing, that is to say, 
had a share in producing, the injury or cooperated or 
concurred with negligence of another in effecting the in¬ 
jury; and consequently whether the court below was in 
error in directing a verdict for appellee on his motion 
at the close of appellants’ case in chief. 
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Unit?i» States (Eourt of Appralu 

Fob the District of Columbia Circuit 


No. 10,621 


Hideo Higashi, a minor, by his mother and next friend, 
Kio Higashi, and Gennoske Higashi, Appellants, 

v. 

George C. Shifflett, Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 

The action below was for damages for personal in¬ 
juries sustained as a result of negligence alleged on the 
part of the defendants. The District Court has jurisdic¬ 
tion of this kind of action under Title 11, District of 
Columbia Code of 1940, Section 301. This Court has 
jurisdiction to review final judgments of the District 
Court under Title 17, District of Columbia Code of 1940, 
Section 101. 
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STATEMENT OF THE CASE 

On November 4, 1946, about 5 P. M,, the Higashi boy, 
then ten (10) years of age, was riding a bicycle slowly 
on Chicago Street, S. E., in the District of Columbia 
(App. 23A). He was struck by an automobile driven by 
the Appellee, George C. Shifflett, who was then about 22 
years of age. The boy was thrown from the bicycle 
with great force and sustained a transverse fracture of 
the femur of the right leg (clean break of large bone 
between the knee and hip) which required hospitalization 
for about four months, convalescence in a wheel chair 
for several months after that, (App. 30A) and hos¬ 
pital, medical and other expenses of about $1,500.00, for 
which the father, Gennoske Higashi, was liable. The 
healing left a residual “bowing” of the bone. 

Nichols Avenue, S. E., in the District of Columbia 
runs North and South. Chicago Street intersects Nichols 
Avenue at right angles. A gasoline service station is 
situated at the Northwest corner of Nichols Avenue and 
Chicago Street. The station is slightly above the level 
of a “blind” or “dead end” alley which is quite nar¬ 
row and runs Southerly along the rear of the gas station 
and opens into Chicago Street. The alley is about 91 
feet from the intersection of Nichols Avenue and Chicago 
Street. No. 11 Police Precinct is located on the South¬ 
west corner of said intersection. The physical situation 
will be made clear by references to photographs brought 
to this Court as part of the evidence below. The wit¬ 
nesses also used a blackboard during the trial as they 
testified and marked the same. 

About 5 P. M. on November 4, 1946, the Higashi boy 
on his bicycle was in the alley back of said gas station 
seeking a school acquaintance, and not finding him home, 
he returned down the alley “coasting” at a slow rate of 
speed. As he neared the mouth of the alley (intersection 


3 


with Chicago Street) a steel paneled body truck of Tas- 
delite Products, Inc., started to enter the alley and 
stopped at the entrance or mouth of the alley with the 
front wheels near the curb and rear part of the truck 
projecting out at an angle into Chicago Street (App. 
25A) which is also a narrow street with parking on both 
sides of the street near said intersection with Nichols 
Avenue. As the truck driver stopped he “beckoned, ” or 
signaled the Higashi boy to come on out of the alley. 
(App. 27A, 49A) The boy had started to apply the 
brake of his bicycle, but on the signal from the truck 
driver he slowly passed on the right side of the truck 
coming out of the alley and entered Chicago Street, look¬ 
ing both ways without seeing any traffic coming either 
way on Chicago Street. When he reached the middle of 
Chicago Street he was struck by the right front fender 
of an automobile driven by Appellee, thrown to the street 
with the bicycle on top of him (App. 62A), and he sus¬ 
tained the serious injury previously described. 

The testimony at the trial showed that the Appellee 
was driving south on Nichols Avenue which is upgrade 
at that point, and he turned, went into Chicago Street, 
which is downgrade and struck the boy at a point about 
90 feet from the intersection. The day was dry, clear, 
and, while it was dusk, it was still light, with no street 
or car lights burning. 

The boy, twelve (12) years of age at the time of trial, 
gave intelligent testimony with respect to his caution in 
riding out of the alley on the signal from the truck 
driver, that he looked both ways and saw no cars in 
Chicago Street and that he was suddenly struck by the 
car of the Appellee •which he had not seen at all. At the 
trial he marked on the blackboard the place in the street 
where he was struck and it showed he was slightly to 
the left of the center of Chicago Street when he was 
struck by the right front fender of Appellee. This neces- 
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sarily placed the car of Appellee on the south or “wrong” 
side of Chicago Street. Here it should be recalled that 
the rear end of the truck of Tasdelite was still projecting 
out into Chicago Street at the time of the collision and 
Appellee, in order to pass it, necessarily would have to 
move on the “wrong’’ side of the street. 

The boy further testified he heard no warning of any 
kind prior to the accident and was proceeding slowly 
(App. 27A). 

The witness Surber was employed at the gas station 
at the intersection and was an eye witness to every phase 
of the accident. He saw the boy riding out of the alley 
slowly, saw the truck driver “beckon” or wave the boy 
on when the truck stopped at the mouth of the alley, 
(App. 49A) and he saw the Appellee make a right turn 
from Nichols Avenue into Chicago Street describing the 
speed of appellee in making the turn into Chicago Street 
as being “fast,” and that the tires were “squealing”, 
(App. 50A) He further testified that Appellee’s car 
traveled three or four car lengths before it stopped after 
the collision and that the car gave no signal and “beared” 
over to the south side of the street at the point of colli¬ 
sion. (App. 50A, 52A) 

RAYMOND L. ETJBANK, a policeman of 25 years’ 
service, testified that he had just come out of No. 11 
precinct, which is on the corner, and as he was standing 
at the corner preparing to go to a store across the street 
on Nichols Avenue, he heard the collision and went to 
the scene. He stated the boy was lying directly in front 
of the alley about “halfway” in the street (App. 62A); 
that the striking car was about two car length to the 
west; that “The driver of the car that struck him came 
back up there and he said he didn’t see the boy until he 
heard a thud on the side of his car, he looked around 
and he saw the boy and applied his brakes and stopped” 
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(App. 63A). Officer Eubank further testified he did not 
hear the striking vehicle sound any horn prior to the col¬ 
lision (App. 63A); and that the front of the Tasdelite 
truck was “in a little toward the curb, and the rear end 
was out like he had passed these cars”, and that automo¬ 
biles were parked on both sides of Chicago Street near 
the point of collision. Eubank further testified “I would 
say the boy was here, almost out from the alley and out 
near the center of the street.” (App. 64A) He indi¬ 
cated the location on blackboard. 

The record brought to this Court contains all of the 
evidence on the issue of negligence as to Shifflett, offered 
by the plaintiff in chief, and enough of the evidence with 
respect to injuries and damage to show substantiality of 
the damages. At the conclusion of Appellants’ evidence 
the court below granted the Appellee’s motion for a di¬ 
rected verdict, but overruled a motion as to the defend¬ 
ant Tasdelite Products, Inc., in a separate action which 
was consolidated for trial. The Tasdelite case went to 
the jury and there was a verdict for the defendant. Al¬ 
though a number of errors were assigned in an appeal 
from the Tasdelite judgment, the appeal had to be aban¬ 
doned in this Court because Appellants were unable to 
pay the cost of the transcript of the evidence because 
of its length, this Court having denied a petition to pro¬ 
ceed in forma pauperis. The court below denied a mo¬ 
tion for a new trial as to Appellee and Tasdelite. A 
timely appeal was taken and perfected. 

SUMMARY OF POINTS 

1. The court below erred in directing a verdict for 
the appellee at the close of appellants’ case in chief. 

2. The court below erred in holding as a matter of 
law the appellee was not guilty of negligence which con¬ 
curred or cooperated with that of another in causing the 
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collision or had a share in producing the collision and 
consequent injury to the infant plaintiff. 

SUMMARY OF ARGUMENT 

1. Where the negligence of two tortfeasors is in¬ 
volved, it is necessary in order to make out a prima 
facie case for the jury as to either to show only that 
the negligence of each had a share or part in causing 
the resultant collision or concurred with the negligence 
of the other in producing the result. 

2. Facts are primarily within the jury’s function. His¬ 
torical and Constitutional function of the jury is to be 
given full scope; otherwise trial by jury becomes trial 
by court. Less latitude is allowed to the trial court 
where jury are peremtorily instructed at conclusion of 
plaintiff’s affirmative case than when such instruction is 
given at the close of all the evidence. 

3. Motion for Directed Verdict at close of plaintiff’s 
case can be granted only when but one reasonable view 
can be taken of the evidence and the conclusions there¬ 
from, with all inferences drawn in most favorable light 
to plaintiff, and that view is utterly opposed to the plain¬ 
tiff’s right to recover. 

4. There were many acts of negligence on the part of 
appellee which singly or combined were sufficient to take 
the case to the jury because they concurred with that of 
another in effecting the resultant collision or had a share 
or a part in producing the result. 
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ARGUMENT 

Before analyzing the evidence as to the negligence of 
appellee which cooperated with that of another in cansing 
the collision and had a part in producing the collision 
and resultant injury to the boy, it seems desirable to 
restate the pertinent principles of law by which these 
matters are to be governed. 

The consideration of the court below as reflected in its 
remarks (App. App. 74A, 75A, 76A, 79A) was seemingly 
diverted from the true rule governing concurring negli¬ 
gence of two persons. That court appeared to assume 
there must be negligence on the part of appellee which 
constituted a proximate cause of the collision and injury 
(App. App. 79A). The court was thus viewing the case 
as though it were necessary for appellants to establish 
that appellee’s negligence was the proximate cause of 
the collision. 

In Grand Trunk Railway Co. of Canada v. Cummings, 
106 U. S. 700, 27 L. Ed. 266, in which the negligence of 
two persons was involved, the Court said: 

“• • • that if the negligence of the Company con¬ 
tributed to, that is to say, had a share in producing 
the injury, the Company was liable even though the 
negligence of a fellow-servant of Cummings was con¬ 
tributory also. If the negligence of the Company 
contributed to, it must necessarily have been an im¬ 
mediate cause of the accident, and it is no defense 
that another was likewise guilty of wrong.” 

In Washington & Georgetown Railroad Co. v. Hickey, 
166 U. S. 521, 41 L. Ed. 1101, the Court, speaking of the 
rule relating to concurring negligence of two persons, 
said: 

“The vice in all this argument, as we think, consists 
in the attempted separation into two distinct causes 
(remote and proximate) of what in reality was one 
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continuous csuse. It leaves out of view the action 
- of the driver of the street car as to whether he was 
or was not negligent, provided the jury should say 
the accident would not have happened if the gates 
had not been improperly lowered. That is, although 
the jury should find that the act of the driver was 
negligent, and by reason of that negligence his car 
was placed in such a position that the negligent 
lowering of the gates concurred with his action in 
producing the injury, the street car company must 
be absolved, if the jury should be able to say that 
but for such negligent lowering of the gates (which 
the driver of the horse car had no reason to foresee) 
the accident would not have happened. This is an 
attempt to separate that which upon the facts in 
this case ought not to be separated. These so-called 
two negligent acts, were, in fact, united in producing 
the result, and they made one cause of concurring 
negligence on the part of both companies. They 
were in point of time substantially simultaneous acts 
and parts of one whole transaction, and it would be 
improper to attempt a separation in the manner asked 
for by the counsel for the horse car company.” 

This strikingly describes the erroneous approach of 
the court below in viewing the evidence and attempting 
to separate into two distinct causes, remote and proxi¬ 
mate, of the negligence of Tasdelite Corporation and 
that of Shifflett when they were in point of time sub¬ 
stantially simultaneous acts, parts of one whole trans¬ 
action and one continuous cause. 

Later on the Supreme Court said: 

4 ‘The act of the driver being a negligent act, and 
that act being in full force and in the very process 
of execution at the time the accident occurred, which 
accident would not have happened but for such neg¬ 
ligent act, the fact that another negligent act of a 
third party contributed to the happening of the acci¬ 
dent would not absolve the horse car company. The 
negligent act of the horse car driver joined with and 
became a part of the other act in wrongfully lower- 
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ing the gates, as described, and both acts constituted 
but one canse for the commotion which naturally 
resulted therefrom, and on account of both of these 
acts, as parts of the whole transaction, the injury 
occurred.” 

In Miller v. Union Pacific Railroad Company, 290 U.S. 
227, 78 L. Ed. 285, the Court said: 

“The rule is settled by innumerable authorities that 
if injury be caused by the concurring negligence of 
a defendant and a third person, the defendant is 
liable to the same extent as though it had been 
caused by his negligence alone.” 

The Court quoted with approval the following: 

“The truth of the matter is that the causes of the 
injury were concurrent. The accumulation of the 
gas was one; the lighted match was the other. The 
effect of the former had not ceased, but cooperated 
with that of the other in effecting the injury. In 
such case an inquiry about the proximate cause is 
not pertinent, for both are liable.” 

As this Court said in Danzansky v. Zimbolist, 70 App. 
D.C. 234, 105 F. 2d. 457, “In such a case, as here, it is 
sufficient that the negligence constitute a contributing 
cause” 

Moreover, upon a motion for a directed verdict by de¬ 
fendant at the close of the plaintiff’s case, the plaintiff 
is entitled to have his case viewed in the most favorable 
light and all permissible inferences from the evidence he 
has adduced must be drawn in his favor. Such motion 
is an admission of every fact in evidence tending to 
sustain the plaintiff’s case and of every inference reason¬ 
ably deducible therefrom. The motion can be granted 
only when but one reasonable view can be taken of the 
evidence and the conclusions therefrom and that view 
is utterly opposed to the plaintiff’s right to recover. It 
is only where the facts are such that all reasonable men 
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must draw the same conclusion from them that the ques¬ 
tion of negligence or lack of negligence is ever considered 
as one of law for the court. Facts are primarily within 
the jury’s function. Hence it must be given wide latitude 
otherwise trial by jury becomes trial by court. It is not 
for the court to weigh the evidence on both sides of the 
contested issue. If substantial evidence is presented 
which, if credited, would sustain a verdict in favor of 
the plaintiff, the case should be left to the jury. Even 
if the evidence is conflicting the conflict must be resolved 
by the jury. If divergent inferences may be drawn from 
the evidence, the selection of the proper deduction is 
also a function of the jury. Speirs v. District of Co¬ 
lumbia, 66 App. D.C. 194, 85 F. 2d 693; Faucett v. Berg- 
mann, 57 App. D.C. 290, 22 F. 2d 718; Hellweg v. Chesa¬ 
peake & Potomac Telephone Co., 71 App. D.C. 346, 110 
F. 2d 546: Christie v. Callahan, 75 TJ.S. App. D.C. 133, 
124 F. 2d 825; Baltimore & Ohio Railroad Co. v. Postom, 
85 U.S. App. D.C. 207,177 F. 2d 53. 

In the last cited case this Court said: 

“If the evidence is contradictory, the process of 
reasoning followed by the jury may comprise two 
steps: first, to determine which account of the inci¬ 
dent to accept; and second, to decide which of two 
or more possible inferences should be drawn from 
the version so adopted. From the mere fact that the 
evidence permits two or more possible inferences, it 
does not necessarily follow that the evidence is not 
substantial and is not sufficient to sustain the jury’s 
finding. To be substantial, the evidence need not 
point entirely in one direction. The trial court on a 
motion for a directed verdict must view the evidence 
from the standpoint most favorable to the adverse 
party. It must assume that the jury may resolve the 
conflict against the moving party, and from the facts 
as found draw the inference most favorable to his op¬ 
ponent. If there is substantial evidence from which 
such deductions can be made, the motion must be 
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denied, as the jury is clothed with the function and 
power of determining whether to make them. The 
Supreme Court has frequently formulated and re¬ 
iterated these principles. A few quotations from its 
opinions will suffice It is well settled that, where 
there is uncertainty as to the existence of either 
negligence or contributory negligence, the question 
is not one of law, but of fact, and to be settled by a 
jury; and this whether the uncertainty arises from a 
conflict in the testimony, or because, the facts being 
undisputed, fair-minded men will honestly draw dif¬ 
ferent conclusions from them. , ” 

In Catholic University v. Waggaman, 32 App. D.C. 
320, this Court said: 

“The Courts of review in this country are applying 
with increasing strictness the rules limiting the right 
of the trial judge to invade the province of the jury.” 

And in Gloria v. Washington Southern R. Co., 30 App. 
D.C. 559, it was said: 

“Even less latitude is allowed to the trial court where 
the jury are peremptorily instructed at the conclusion 
of the plaintiffs’ affirmative case, than where such an 
instruction was given when all of the evidence of the 
parties was before it.” 

And in Speirs v. District of Columbia, supra, the Court 
said: 

“As we said recently in Schwartzman v. Lloyd, 65 
App. D. C. 216, 82 F. 2d 822: 

‘Under familiar rules on motion for a directed ver¬ 
dict the evidence must be construed most favorably 
to the plaintiff. Thomas R. Riley Lumber Co. v. 
McEarg, 47 App. D.C. 389, 390, and the plaintiff 
is entitled to the full effect of every legitimate in¬ 
ference.’ ” 

With these preliminaries we turn to the case made by 
appellants and the action of the court in directing a ver¬ 
dict in favor of appellee at the close of the evidence in 
chief. 
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It is perfectly plain the court misconceived the appli¬ 
cable law and erroneously considered the appellants to be 
required to show more than they did to be entitled to 
go to the jury. No one, it is respectfully submitted, can 
read the colloquy between counsel for the appellants and 
the court, beginning with App. 72A and ending with 
page 80A, without coming to the conclusions first, that 
the court thought there was no negligence at all on the 
part of Shifflett, and then realizing there was ample negli¬ 
gence on his part to go to the jury assumed the position 
that such negligence had to be the proximate cause, and 
later, a proximate cause of the collision. When it was 
pointed out it was simply necessary to show that such 
negligence concurred with that of Tasdelite or contributed 
to producing the result and had a part in causing such 
collision, the court adamantly insisted upon adhering to 
the erroneous conception that it should have been a proxi¬ 
mate cause. Of course, inquiry about whether such neg¬ 
ligence was a proximate cause was not pertinent. Miller 
v. Union Pacific Railroad Co., supra. 

Finally, in the court’s definitive ruling it returned to 
the view it seemingly found untenable earlier in the 
argument when the acts of negligence on the part of 
Shifflett were pointed out, asserted no evidence of negli¬ 
gence against the defendant Shifflett had been shown, 
and, accordingly, directed a verdict in his favor (App. 
79A). The court below, aside from misconceiving the 
law, usurped the function of the jury, in view of the 
negligence amply established against Shifflett by the evi¬ 
dence and with the inferences in appellants’ favor which 
the jury may have reasonably drawn therefrom. Balti¬ 
more & Ohio Railroad Co. v. Postom, supra; Christie v. 
Callahan, supra; Glaria v. Washington Southern R. Co., 
supra. In so doing the court usurped the historic and 
Constitutional function of the jury to determine questions 
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of fact in civil trials at common law where the value in 
controversy exceeds $20.00. 

Shifflett lived in the immediate neighborhood in which 
the collision occurred. His brothers, who rode bicycles 
(App. 34A) were acquainted with the infant appellant. 
The Tasdelite place of business was in the same imme¬ 
diate neighborhood and familiar to all, as it sold pop¬ 
corn (App. 44A). The vision of an operator of a motor 
vehicle, such as Shifflett, coming along Chicago Street as 
he was, of the alley was unobstructed except by an open 
fence. (App. 22A, 24, 35A); also see Plaintiffs’ Exhibits 
Nos. 6, 7, 8 (photographs). 

Chicago Street from Nichols Avenue to the alley is 
downgrade and about 90 feet in distance. Nichols Avenue 
toward Chicago Street was upgrade. (App. 51 A) 

The evidence was substantial that Shifflett was driving 
at a negligent and unreasonable rate of speed when he 
made a right turn from Nichols Avenue during the rush 
hour traffic into Chicago Street (App. 59A). His tires 
were squealing as he turned the corner and his speed 
attracted the attention of witness Surber, the gas station 
attendant on the corner of Nichols Avenue and Chicago 
Street (App. 50A). 

His speed continued unabated and he did not stop his 
car after the collision for three or four car lengths. (App. 
58A) The infant appellant had testified he looked and 
saw nothing approaching as he pedalled out of the alley 
on the signal from the truck driver, which still further 
shows the speed of the Shifflett car which traversed a 
distance of 90 feet to the point of the collision by the 
time the boy had reached the center of Chicago Street. 

Shifflett did not sound a warning horn as he approached 
and passed the standing truck jutting out into the street 
at a dangerous angle (App. 63A). The standing truck 
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partially blocked his vision and Shifflett had no right to 
drive on where he could not see except with the utmost 
caution and sounding of the horn. He was familiar with 
the neighborhood and the alley, and the jury would be 
warranted in finding that he knew the popcorn trucks 
of Tasdelite, but aside from this, the jury would have 
been warranted in finding he should have known or an¬ 
ticipated that some vehicle was coming out of the alley. 
The Tasdelite truck would not have stopped there when 
its truck could have gone a short distance in the alley 
to its own parking lot behind its place of business. Even 
if the truck were of unknown origin, appellee was negli¬ 
gent in passing at a negligent and unreasonable rate of 
speed, travelling on the wrong side of the street and at 
an intersection of the street with a public alley. 

The truck of Tasdelite was plainly visible when Shif¬ 
flett came into Chicago Street some 90 feet away so that 
he had ample time within which to slow down, keep a 
proper lookout, sound his horn, and proceed with caution 
around the truck. The evidence permitted the jury to 
find that Shiffiet failed to keep a proper lookout, and that 
all those acts of negligence helped to cause, or caused, 
the collision. 

Accidents in the vast majority of cases do not just 
happen: they are caused. Here, a jury could properly 
have found that the accident would not have occurred 
if Shifflet had kept a proper lookout, had slowed down 
his car to proper speed or if he had waited for the stand¬ 
ing truck to proceed into the alley, or if he had passed 
the truck slowly with a suitable warning. 

The trial court allowed the Tasdelite case to go to 
the jury although its liability would seem to have 
stemmed only from its beckoning or signalling to the boy 
to proceed out of the alley. The negligence of Tasdelite 
in beckoning to the boy without regard to the condition 
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of the traffic to and fro on Chicago Street and thus lulling 
him into a false sense of safety and security may have 
had its share and part in the collision but would not the 
various acts of negligence mentioned above on the part 
of Shifflet also have their share and part in producing 
the collision? 

Would not such acts of negligence on the part of 
Shifflet concur with that of Tasdelite and contribute to 
causing the collision? 

Was it not for the jury under appropriate instructions 
from the court to determine those questions upon the 
state of the evidence in this case? 

How could the trial court as a matter of law weigh 
the evidence, evaluate the testimony, ignore or discount 
permissible inferences favorable to the infant appellant 
and thereupon direct a verdict at the close of the appel¬ 
lants’ case, except by usurping the historic and Consti¬ 
tutional function of the jury. Baltimore & Ohio R. Co, 
v. Postom, supra. Moreover, the demeanor of the wit¬ 
nesses on the stand and their attitude, in answering ques¬ 
tions, all are matters which the jury, as the fact finding 
body, have the right to take into consideration in evaluat¬ 
ing the testimony. 

The failure to sound the horn alone under the circum¬ 
stances established by the evidence would be sufficient, it 
is respectfully submitted, to entitle appellants to go to 
the jury. Tyler v. Starke, 76 App. D. C. 42, 128 F. 2d 
611, Bennett v. Spencer, 167 Va. 268, 189 S. E. 169; 
Yellow Cab Co. v. Henderson, 178 Va. 207, 16 S. E. 2d 
389. 

The jury would be warranted in finding that the sound¬ 
ing of a horn would have enabled the infant appellant to 
have taken steps to have avoided the accident as it 
would have alerted him to the possibility of an oncoming 
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vehicle. Particularly would this be the case if Shifflet 
had been travelling at a reasonable rate of speed in pass¬ 
ing another car on the wrong side of the street at the 
mouth of the alley. Moreover, the various acts of negli¬ 
gence on the part of Shifflet cannot be considered sepa¬ 
rately. They should be evaluated with regard to their 
combined effect, both as to errors of commission and 
omission. All those things, of course, constitute the func¬ 
tion of the jury. 

The attention of the Court is respectfully invited to 
the case of Jennison v. Damielle (Texas Civil Appeals), 
146 S. W. 2d 788, in which it appears from the opinion: 

“By the evidence and verdict it is established that 
the defendant was driving his automobile east on 
Burr Road in the suburbs of the City of San An¬ 
tonio; that immediately before the collision Thomas 
Barneilie rode his bicycle out of the Farris drive¬ 
way onto Burr Road, and the bicyle and defendant’s 
automobile collided. The Farris driveway is a pri¬ 
vate driveway north of Burr Road, leading into said 
road; the collision being imminent, the boy seems to 
have attempted to turn to the right to proceed west 
on Burr Road; the automobile and bicycle seem to 
have side-swiped each other; the impact, as evidenced 
by marks on the rear fender and handle of defend¬ 
ant’s car, was on the left rear part of defendant’s 
car as it was going easterly. 

“The jury found in favor of plaintiffs on the negli¬ 
gent rate of speed of defendant, and that same was 
a proximate cause of the injuries to their son; fur¬ 
ther, that just prior to the collision defendant was 
operating his car on the left-hand side of the high¬ 
way, and that same was negligence and a proximate 
cause of the injury; against plaintiffs on issue as to 
defendant’s car not being under control and as to 
lookout; damages were found in the sum of $7,500; 
in favor of plaintiffs on all issues of contributory 
negligence submitted, save as to the issue of negli¬ 
gent rate of speed.” 
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In this well-considered case* the court found there was 
no contributory negligence as a matter of law on the 
part of the boy; that the injury would not have occurred 
but for the fact that the defendant was operating his car 
on the left side of the road and that he was driving too 
fast. The court said: 

“Justification for the verdict that defendant was 
negligent in driving too fast and on the wrong side 
of the road is found in the fact that he was driving 
through a built-up portion of the community; that 
the access to the road along which he was driving was 
necessarily through driveways, being on the left-hand 
side he might reasonably anticipate that anyone seek¬ 
ing to enter same from a northerly intersection would 
necessarily cross the pathway of his car; that one so en¬ 
tering could not reasonably expect the automobile to be 
where it was being driven; that primarily one enter¬ 
ing the highway from the north would be on the look¬ 
out for vehicles approaching from the east” 

In short, negligence here, as elsewhere, is gauged by 
the ability to anticipate, McGlone v. Angus, 248 N. Y. 
197, 161 N. E. 469. This Court gave expression to this 
principle in Griffith v. Slaybaugh, 53 App. D. C. 237, 29 
F. 2d, 437, in which it was held that one must take note 
of objects obstructing his view and must operate his car 
with due regard to the safety of others under the cir¬ 
cumstances limiting his ability to see. cf. Stambaugh v. 
Hayes, 44 N. Mex. 443, 103 P. 2d 640, involving col¬ 
lision between a bicycle and an automobile in which the 
court said: 

• • • “The rule is that the defendant was required 
to exercise that degree of care which an ordinary 
prudent person would have exercised under the situa¬ 
tion and circumstances then existing, without regard 
to conflicting traffic which would or could have been 
seen by him. Sometimes traffic is concealed by ob¬ 
structions and cannot be seen; but this does not ex¬ 
cuse the driver from taking such precautions as the 
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exigencies of the situation require, measured by the 
rule mentioned.” 

• • • • 

• • * “The deceased was travelling in the street; 
and though he may have been hidden by a vehicle 
from defendant’s view, it does not follow as a matter 
of law that defendant owed deceased no duty, or was 
not liable for the result of his own negligence, as the 
language of the requested instruction seems to indi¬ 
cate. A driver of an automobile on a busy city street 
must anticipate that bicycles may follow automobiles, 
as the latter may follow large trucks and thus be 
hidden from view.” 

See also Butler v. Allen, 233 N. C. 484, 64 S. E. 2d 
561. 

Finally, it should be observed that courts should be 
zealous to protect the rights of infants. Statutory pro¬ 
visions exist to protect infants in regard to their con¬ 
tracts and their property rights. The infant here was 
severely injured and sustained substantial damages. The 
protection of infants in regard to injuries inflicted upon 
them is no less a matter for the watchful eye of courts 
than their rights under contracts as to their property. 
Indeed a severe and permanent injury to the person of 
an infant may be far more important to him and his 
future welfare than anything else. 
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CONCLUSION 

It is respectfully submitted there was ample evidence 
of a number of acts of negligence on the part of ap¬ 
pellee, Shifflett, which had a share in or became a part 
of, or concurred with that of the driver of the truck of 
Tasdelite Products as to have gone to the jury along with 
the case of Tasdelite; that the trial court in directing 
a verdict in favor of Shifflett and yet permitting the case 
to proceed against Tasdelite was unwarranted, usurped 
the historic and Constitutional functions of the jury in 
determining questions of fact, and that the judgment be¬ 
low in favor of Shifflett should be reversed. 

Respectfully submitted, 

Dobsey K. Offutt 
927 15th Street, N. W. 
Washington, D. C. 

Attorney for Appellants 
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BRIEF FOR APPELLEE. 


COUNTER-STATEMENT OF THE CASE. 

Appellee was operating Ms automobile in a westerly 
direction on CMcago Street and appellant was riding Ms 
bicycle in a southerly direction, emerging from an alley 
which intersects the north side of CMcago Street. Appel¬ 
lant was intending to make a left turn to proceed east on 
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Chicago Street. (App. 39A-44A) Appellant did not at any 
time see appellee’s automobile before the collision, nor did 
he bring his bicycle to a stop before leaving the alley to 
enter Chicago Street, (App. 37A-45A) although his vision 
was obstructed by a truck which according to his testimony 
was about to enter the alley (App. 39A) and he did not 
know whether or not there was any traffic approaching on 
Chicago Street. (App. 46A) Appellant testified that he 
rode out of the alley onto Chicago Street because the oper¬ 
ator of the truck told him to do so. (App. 46A) 

There is no evidence in the record as to the distance of 
the alley from Nichols Avenue. There is no evidence in 
the record as to the amount of appellant’s expenses, or 
that-he suffered a residual bowing of his leg and such facts 
would not be material to the question presented. 

The record indicates that appellant “looked both ways” 
at a time when he was still a considerable distance from 
Chicago Street, which distance was described by the wit¬ 
ness as about the length of the courtroom. (App. 23A) At 
that time appellant was on the left or east side of the 
alley toward the Esso station (App. 23A) after which he 
cut back to the right or west side of the alley. That (when 
he cut back to right side of alley) was the first time appel¬ 
lant saw the truck in question and he couldn’t see over it 
(App. 24A) and the record does not disclose any further 
attempt on the part of appellant to determine whether or 
not any traffic was approaching on Chicago Street. 

The point of collision as indicated by the appellant was 
not to the left of the center of Chicago Street, but rather 
was on the north side of Chicago Street. (App. 41A-42A) 

The witness Surber was indefinite as to the distance 
appellee’s car traveled past the point of collision, stating 
it to be two or three car lengths, or three or four. (App. 
50A) This witness characterized the speed of appellee’s 
car as “fast”, as it made the turn from Nichols Avenue 
onto Chicago Street, but was unable to make any estimate 
of its speed and gave no testimony as to its speed at the 
time of the collision. (App. 50A) 
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The testimony of the witnesses Surber and Eubank indi¬ 
cated that the point of collision on appellee’s automobile 
was on the right side of the automobile at the right front 
fender. (App. 51A-66A) The witness Eubank testified 
that appellee’s automobile stopped two car lengths past the 
point of collision on the north side of Chicago Street. 
(App. 64-A-65A) 

SUMMARY OF ARGUMENT. 

1. This litigation involved two separate and distinct 
suits which, for the sake of convenience, were consolidated 
for trial. Each suit presumably stated a cause of action, 
independent of the other, and founded upon separate 
alleged acts of negligence. This appeal deals only with 
the suit against George C. Shifflett and the only question 
involved is whether or not the trial court erred in directing 
a verdict in favor of George C. Shifflett at the conclusion 
of appellant’s case in chief. 

2. Appellants’ case in chief was completely devoid of 
evidence of negligence on the part of appellee and the only 
legitimate inference that can be drawn from said evidence 
is that appellant heedlessly drove his bicycle out of the 
alley, without stopping, and into the right front fender of 
appellee’s automobile. 

3. If, in fact, appellants’ case did contain any evidence 
of negligence, it was a mere scintilla, and none upon which 
the jury could properly proceed to find a verdict for appel¬ 
lants, therefore the court did not commit error in directing 
a verdict for appellee at the conclusion of appellants’ case. 

ARGUMENT. 

The testimony in this case, as far as it went, presented 
very little conflict. The trial judge accepted the testi¬ 
mony, viewed it in the light most favorable to appellants, 
as he was bound to do, and found as a matter of law that it 
did not constitute proof of negligence on the part of 
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appellee. (79A) As pointed out by tbe trial judge the evi¬ 
dence produced by appellant was full of too many proba¬ 
bilities and shy on too many facts. (App. 75A) Appellant 
argues that the evidence was substantial that Shifflett 
was driving at a negligent and unreasonable rate of speed 
when he turned from Nichols Avenue onto Chicago Street. 
The testimony of the witness Surber which is relied upon 
by appellant to establish this fact, falls far short. Surber 
stated he heard the noise made by the tires as Shifflett’s 
car turned the corner and characterized the speed of the 
car as it made the turn as “fast”. (It might be noted at 
this point that officer Eubank, who was standing on the 
corner of Nichols Avenue and Chicago Street, testified that 
he did not see or hear a car turn the corner.) (App. 91A- 
92A) However, when asked to estimate the speed (in miles 
per hour) he was unable to make any estimate. (App. 50A) 
Consequently his testimony regarding the movement of 
Shifflett’s automobile was a matter of sheer opinion and 
of little significance. Furthermore, his testimony in this 
regard was confined to the automobile as it turned the 
corner. He was not asked to testify as to the speed of 
Shifflett’s automobile at the time of the collision. He did 
testify that he was unable to state whether the Shifflett 
automobile reduced its speed between the time he saw it 
and the time of collision. Therefore, the statement in 
appellant’s argument that “his speed continued unabated” 
is completely without foundation. 

Appellant, in an attempt to infer speed on the part of 
Shifflett, argues that his car continued three or four car 
lengths past the point of collision. In stating this, appel¬ 
lant completely overlooks the fact that the witness Surber 
at one time testified that the Shifflett car traveled two or 
three car lengths past the point of collision. Also, another 
of appellant’s witnesses, Officer Eubank, testified that 
Shifflett’s car stopped two car lengths, or according to his 
estimate of distance (App. 66A) thirty-two feet past the 
point of collision. Certainly no inference of negligence or 
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unreasonable speed can properly be drawn from such, 
testimony. 

The testimony regarding the respective distances 
traveled by appellant and appellee from the time appellee 
made the turn into Chicago Street has likewise been mis¬ 
interpreted. The record shows that when appellant looked 
to his left, toward Nichols Avenue, and saw nothing coming 
he was approximately the length of the courtroom from the 
mouth of the alley. (App. 23A) The length of the court¬ 
room is not in the record. There is no testimony of any 
further effort on the part of appellant to observe traffic 
approaching from his left on Chicago Street, although 
such an inference might be drawn from his statement that 
he later saw the truck and couldn’t see over it. Therefore, 
if he did look again to his left, he was then unable to ascer¬ 
tain whether there was any traffic approaching. However, 
the witness Surber testified that after seeing the Shifflett 
automobile make the turn into Chicago Street he turned 
around and saw the truck at the mouth of the alley, after 
which he observed the boy on the bicycle who was then 
fifteen or twenty feet from Chicago Street. (App. 55A-56A- 
51 A) Of course, while Surber was making these observa¬ 
tions, Shifflett’s automobile was proceeding away from the 
corner toward the alley. The only inference that can be 
drawn from this testimony is that the automobile traveled 
from some point west of the corner to the point of collision 
(which appellants allege to be ninety-one feet west of the 
corner) while the bicycle was traveling the fifteen to twenty 
feet to the mouth of the alley and the additional distance 
past the parked truck into Chicago Street (which appellants 
allege to be half way across Chicago Street) to the point 
of collision. Inasmuch as it is contended all along that 
appellant was traveling slowly, the only reasonable infer¬ 
ence that can be drawn from this evidence is that appellee 
was also proceeding within the speed limit, otherwise he 
would have been past the point of collision by the time ap¬ 
pellant reached it. 
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It has been argued that neither appellants nor any of 
their witnesses heard a horn sounded prior to the collision 
and that appellee’s failure to sound his horn as he 
approached and passed the standing truck jutting out into 
the street at a “dangerous” angle constitutes negligence. 
The statement that the truck was at a “dangerous” angle 
is entirely a conclusion drawn by counsel unsupported by 
evidence. Just what was dangerous about the angle of the 
truck is left unexplained. The only definite testimony in 
the record in this regard is that of officer Eubank who 
stated that the car (truck) was at a slight angle. (App. 
64A) On this same point, appellants contend that appellee 
was familiar with the neighborhood and the alley and 
should have known about the Tasdelite trucks and their 
destination and that something must be coming out of the 
alley. It is submitted by appellee that this is the very type 
of speculation that the jury should not be permitted to 
indulge in and that inferences of this type could not prop¬ 
erly be drawn from the testimony in the record. The duties 
and the degree of care which appellants attempt to impose 
upon appellee in such a situation are all out of proportion, 
and the alleged negligent acts or omissions are for the 
most part mere statements and conclusions of counsel. 
Appellants did not introduce any traffic regulations which 
set forth the duties they thus seek to impose upon a motor¬ 
ist and indeed there are none. 

In the case of Wmgh et al v. Suburban Chib Ginger Ale 
Co . et al, 83 U. S. App. D. C. 236, 167 F. 2d 758, which was 
also a case involving a collision between a motor vehicle 
and a bicycle operated by a minor, this court held as 
follows: 

“For a bicyclist to put.himself in a position so near 
a curb on the right, a truck on the left, and an inter¬ 
section ahead, and then ride straight forward without 
waiting to see whether the truck, which may properly 
turn right, will do so, is plainly dangerous. Such a 
course is not so common that reasonable drivers an¬ 
ticipate it, and devise and take special precautions 
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against it, before making a ‘sharp, sudden’ turn to the 
right. In other words appellee’s driver was not negli¬ 
gent in making the turn without special precautions.” 

In applying the aforesaid principles to the case at bar, 
it can be said the action of the appellant in riding his 
bicycle out of the alley, without stopping, and without 
being able to ascertain whether any traffic was approaching, 
was also plainly dangerous and such a course is not so 
common that reasonable drivers would anticipate it and 
devise and take special precautions against it. 

The case of Tyler v. Starke, 76 App. D. C. 42, 128 F. 2d 
611, cited by appellants in support of the contention that 
appellee was under a duty to sound a warning signal, is 
not in point. In that case the motorist actually saw the 
pedestrian in a position of peril and there was a question 
as to whether or not he should have sounded his horn and 
taken other measures to avoid the accident that followed. 
These matters were considered by the court in the light of 
their applicability to the doctrine of last clear chance. The 
facts of the instant case are clearly distinguishable from 
the case cited. 

The action of the trial court with regard to the case 
against Tasdelite Co. certainly has no place in the consid¬ 
eration of this appeal. Appellants cannot complain that 
the court refused to grant the motion for a directed verdict 
made by counsel for Tasdelite Co. 

While it is true that the jury might have found that the 
appellant would have, or could have, acted differently had 
appellee sounded his horn, still the evidence is not such as 
to impose that duty upon appellee or to sustain a finding 
that failure to do so constitutes actionable negligence. All 
of the arguments and suppositions advanced by appellant 
are interspersed with the allegation or assumption that ap¬ 
pellee was traveling at an unreasonable speed at the time 
of the collision, a fact which is in no way established by 
the evidence. 
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This case is analogous in many respects to the case of 
Capital Transit Co., Inc., v. Gamble et al., 82 TJ. S. App. 
D. C. 57, 160 F. 2d 283. In that case defendant’s street car 
was proceeding in a westerly direction in the 1200 block of 
C Street, Northeast. The infant plaintiff, five years of age, 
ran from the south sidewalk from behind furniture stacked 
on the sidewalk, and into the left front side of defendant’s 
street car. The inference is that the furniture blocked the 
motorman’s vision to the left, and also the child’s ability 
to observe the street car. The evidence indicated that the 
child traveled a distance of thirteen feet from the point 
where she emerged from behind the stack of furniture to 
the point of collision. In the opinion the court pointed out 
that the maximum time the motorman had to avoid the 
accident was a little less than the time it took the child to 
run fast the thirteen feet. The court held that the motor- 
man could not possibly be held negligent in failing to stop 
in so brief a moment of time and further held that the 
trial court should have granted defendant’s motion for a 
directed verdict. 

In the instant case, the appellant rode a bicycle from in 
front of a parked truck, into the right front side of ap¬ 
pellee ’s automobile. Inasmuch as the point of collision was 
at approximately the center of Chicago Street, the maxi¬ 
mum time the appellee had to avoid the accident was the 
time it took appellant to ride his bicycle from in front of the 
left side of the truck to the point of collision. While the 
record is silent on the width of Chicago Street, appellant 
refers to it in his statement of the case as a “narrow” 
street. Inasmuch as the standard width of streets in the 
District of Columbia is approximately thirty feet, it is no 
problem to estimate the distance referred to above. One- 
half of the width of Chicago Street, less the width of the 
parked truck would give a fair approximation of this dis¬ 
tance. It would certainly amount to no more than the com¬ 
parable distance (13 ft.) traversed by the plaintiff in the 
Capital Transit Co., Inc., v. Gamble case cited above. It is 
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submitted that in the instant case the appellee cannot be 
said to have been negligent in failing to stop in so brief a 
moment of time. 

Tbe case of Jennison v. Darnielle, 146 S. W. 2d 788, cited 
by appellant does not sustain tbe contentions advanced by 
appellant. There are several important distinctions that 
may be drawn. First and most important the defendant in 
the Texas case was approaching from the plaintiff’s right, 
therefore, his (defendant’s) driving on the wrong side of 
the road necessarily brought his automobile closer to the 
point where plaintiff would enter the road from the drive¬ 
way and thus decrease the opportunity both parties had of 
observing one another and avoiding a collision. _ In addi¬ 
tion, the court pointed out that one entering the highway 
from the north would be primarily concerned with traffic 
approaching from the east. That is exactly the situation 
in the instant case. Appellant was approaching Chicago 
Street from the north, traveling south; appellee was ap¬ 
proaching from the east traveling west. 

There is some evidence in the record that appellee’s 
automobile was partially to the left of the center of Chi¬ 
cago Street at the time of the collision, although the actual 
point of collision and the point where appellant came to 
rest following the collision were established as being to 
the north of the center of Chicago Street. (App. 41A-64A) 
In addition, officer Eubank testified that following the col¬ 
lision appellee’s automobile was stopped two car lengths 
west of the point of collision and entirely to the north of the 
center of Chicago Street. (Italics supplied.) 

However, if we assume for the sake of argument that ap¬ 
pellee’s automobile was partially to the left of the center of 
Chicago Street at the time of collision (which might have 
been a necessity because of the parked truck and the nar¬ 
rowness of the street) it is still impossible to conceive how 
this could have in any way influenced the happening of this 
accident. If we think of the appellee’s automobile as being a 
few feet further to the right, it is apparent that this would 
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have brought the automobile even closer to the truck in 
passing, thereby decreasing appellant’s opportunity of ob¬ 
serving appellee’s automobile, taking it further out of the 
angle of vision, and also decreasing the distance appellant 
had to travel from in front of the truck to the point where 
the paths of the two vehicles would cross. Then, in the 
final analysis, if appellee’s automobile was to the left of 
the center of the street, this could only have had the effect 
of bringing the bicycle into contact with the side of the 
automobile rather than the front. 

It is interesting to note that the court, in Jenmson v. 
Darnielle, supra, found on the evidence presented that the 
plaintiff was free from contributory negligence as a mat¬ 
ter of law. In view of the finding of no negligence on the 
part of Shifflett, it was not necessary for the court to con¬ 
sider the issue of contributory negligence in the instant 
case, although there was some comment by the trial court 
on this phase of the case. (App. 80A) However, since this 
point has been raised by appellant, it seems proper to state 
that in this case there is ample evidence of negligence on 
the part of appellant. He is described as an intelligent boy, 
10 years of age at the time of the accident. (Appellants’ 
Statement of the Case) He testified that he did not stop 
before riding out of the alley onto Chicago Street, although 
his vision was blocked by the truck and he could not deter¬ 
mine whether or not any traffic was approaching (west¬ 
bound) on Chicago Street He further stated that the rea¬ 
son he rode his bicycle out into the stret was because the 
truck driver waved to him, not because he thought it would 
be safe for him to do so. The record also discloses that 
from November 1946, when the accident occurred, to the 
following September, appellant advanced from the fourth 
to the sixth grade in school. This constitutes good evidence 
of the fact that he was of at least average intelligence for 
his age and it is submitted that his own testimony regard¬ 
ing the happening of the accident is sufficient to sustain a 
finding that he was negligent as a matter of law. 
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The allegation by appellant that the court below miscon¬ 
ceived the law governing concurrent negligence suggests 
that appellant has misinterpreted what the court said on 
this point. The court stated that the evidence concerning 
the operation of the Shifflett automobile could not possibly 
constitute a proximate (or moving) cause of the collision. 
The court, in discussing the question with counsel, clearly 
distinguished between “a” proximate cause and “the” 
proximate cause and in so doing gave recognition to the 
rule that there may he more than one proximate cause of an 
injury. The law is clear on the proposition that there may 
be concurrent causes, or more than one cause of an injury, 
which will result in holding more than one wrongdoer 
liable. However, it is equally true that when one refers to 
“proximate cause”, it does not necessarily refer to the 
sole cause of an injury, but merely refers to negligence that 
is actionable; for mere negligence without causation is not 
actionable. 8. S. Kresge Co. v. Kenney , 66 App. D. C. 274, 
86 F. 2d 651; Danzcmsky v. Zimbolist, 70 App. D. C. 234, 
105 F. 2d 457; Ross v. Hartman, 78 U. S. App. D. C. 217, 
139 F. 2d 14; R. W. Claxton, Inc. v. Schaff, 83 U. S. App. 
D. C. 271, 169 F. 2d 303. 

The trial court did not at any time give any indication 
that the evidence was being viewed in the light of two dis¬ 
tinct causes, remote and proximate as asserted by appel¬ 
lants. The court did indicate that assuming the truth of 
the facts contained in counsel’s argument, they could not 
be held to be a proximate cause of the collision. 

In conclusion, it is urged on behalf of appellee that all 
litigants have a right to expect and anticipate protection 
of the courts, and in particular be protected from specula¬ 
tion and conjecture of juries. The tendency of juries to 
favor and sympathize with an injured party is well known. 
However, when the proof is such that there is a mere scin¬ 
tilla of evidence of negligence, the question is not for the 
jury, but for the court and the direction of a verdict for 
the defendant under such circumstances is entirely just 


12 


and proper. Shewmdker et ad. v. Capital Transit Co., 79 
U. S. App. D. C. 102, 143 F. 2d 142; Baltimore and Ohio 
Railroad Co. v. Postom, 85 TJ. S. App. D. C. 207, 177 F. 
2d 53. 

CONCLUSION. 

It is respectfully submitted that the record contains no 
evidence of negligence on the part of appellee that either 
caused or contributed to the accident and the trial court 
did not err in so finding; the action of the trial court in 
directing a verdict for appellee was proper and should be 
affirmed. 

Respectfully submitted, 

Charles C. Collins 
Robert E. Anderson 
516 Mills Building 
Washington, D. C. 

Attorneys for Appellee 
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